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I. OBIIIAA XAPAKTEPUCTHUKA PABOTbI

AKTYaJIbHOCTH TeMbI IMCCEPTAMOHHOI0 UCCJIeI0BAHMS OTPEIEIAETCS PAIOM
KaK TEOPETUYECKUX, TAK U MPAKTHYECKUX IPOOIEM, BOSHUKAIOIINX IPU BO3MEILLIEHUH 3a-
paHee OLIEHEHHBIX YOBITKOB, M3YYEHHH JAaHHOTO I'PaKJIaHCKO-NPABOBOrO ()eHOMEHa U
TOJIKOBAHUU €0 NOHATHUS B IMBWIMCTUYECKON Hayke. [Ipu 3ToM CBOEBpEMEHHOCTH AMC-
CEpTaLlMOHHOTO UCCIIEIOBaHMSI 00YCIOBIEHA HECKOJIPKUMHU ACIIEKTaMHU.

Coyuanvro-skonomudeckuti acnekm. CMeHa 6a30BbIX SKOHOMHUYECKUX OTHOIIEHUI
Y TIOCTENIEHHOE YKPEIUIEHWE PHIHOYHBIX CBSA3EH MOJ BO3ACHCTBHEM MHTErPALMK HAIUO-
HaJIbHOM SKOHOMHKH B MEXIyHAPOIHBIA TOPrOBBI O0OOPOT CTABAT MEPE 3aKOHOJAaTEIEM
IPUOPUTETHYIO 33/1a4y BbIPaOOTKU A(PPEKTUBHBIX MEXAHU3MOB BOCCTAHOBIICHUS UMYILIE-
CTBEHHOTO MOJIOKEHUSI CTOPOH, HE JOMYCKAIOIINX UX PA30PEHUS U COACHCTBYIOIIUX CTa-
OunM3auy OTHOIIEHUI coocTBeHHOCTH. [10100HOTO poa MexaHU3MbI pa3pabaThIBAIUCh
€llle B JIOPEBOJIIOLMOHHOE BPEMSI C YUETOM UCTOPUKO-IPABOBBIX 0cOOeHHOCTEN Poccun U,
B HEMAJIOH CTEIIEHU, COBPEMEHHOIO COCTOSIHUS KOHTHHEHTAIBHOIO IIpaBa. B To ke Bpems
ObUIO OBl OITPOMETUMBO Pa3padaThIBaTh NPEIIOKEHUS 110 COBEPUICHCTBOBAHUIO I'PaXK/1aH-
CKOT'0 3aKOHOJATeNbCTBA 0€3 OIJISAKM Ha ONBIT CTpaH OOLIEro Mmpasa, MOCKOJIbKY TaKOM
MOJIXO/1 [TO3BOJISIET IIUPE B3MIIHYTh HA CYLIECTBYIOIIYIO TPOoOieMy yOBITKOB, IpoLeypa
BO3MEUIECHUS] KOTOPBIX HAa CETOJHSALIHUI JI€Hb HE MUPHUTCSA C BBICOKOW JTUHAMUYHOCTBIO
XO03STUCTBEHHOTO 000pOTa U MOOMIILHOCTH €r0 CYObEKTOB. PhIHOUHAS SKOHOMHKA HOBOTO
BpeMeHH TpeOyeT Hamnuust d3(H(PEKTUBHBIX U, TJIABHOE, OTIEPATUBHBIX, CIIOCOOOB BOCCTA-
HOBJICHHS UMYILIECTBEHHOTO MOJIOKEHUSI YHACTHUKOB 000pOTa.

IIpeacraBinsieTcs, 4TO UCHOJB30BAaHUE B OTE€UECTBEHHOM ITPaBE U3BECTHBIX IIPABO-
HOpsZIKaM CTPaH MPEUMYIIECTBEHHO OOIIETo MpaBa U MIMPOKO MPUMEHSIEMbIX B MEXTY-
HApOJJHOU TOPIOBJIEC 3apaHee OLICHEHHBIX YOBITKOB OyAET CTOCOOCTBOBATH Pa3PEIICHUIO
NOCTaBJICHHOMW 3ajlauu, a 3apyOeKHbIN U MEXIYHAPOAHBIN OMBIT — CTaTh OJHUM U3 UC-
TOYHMKOB Pa3BUTHUSl OTEYECTBEHHOTO TPaXJIAHCKOT0 3aKOHOJATEIhCTBA B O0JACTH 3a-
HIUTHI IPaB U UHTEPECOB MPO(ECCUOHATBHBIX YYACTHUKOB IpakJaHCKOro obopora. Taxk,

MPUMEHEHUE JOTOBOPHBIX YOBITKOB MOXKET CIIOCOOCTBOBATH MPOIECCYATbHOM IKOHO-
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MHUH, OCBOOOXKasi CyJ U JIUI, YYaCTBYIOIIMX B Jiej€, OT TPYAOEMKOM poLeayphl JoKa-
3bIBaHMS YOBITKOB, U OJTHOBPEMEHHO JOCTUTATh IIABHOM €M BO3MEILECHUS YOBITKOB —
BOCCTAHOBJICHUSI TIOJIOKEHHSI KPEAUTOPA 0 COCTOSIHMS, B KOTOPOM OH HaxoAwiics Obl,
ecyi Obl 0053aTeNbCTBO OBLIIO UCTIOTHEHO HAJIJISKAIUM 00pa3oM.

Coyuanvrno-noaumuueckuii acnekm. IlepexonHas ctagus pa3BUTHS OTEYECTBEHHOM
IKOHOMHUKH, K COXKAJICHUIO, XapaKTePU3yeTCsl OTCYTCTBHEM YCTOSBIICHCS B 00IIeCcTBE
YCTaHOBKHU Ha COOJIIO/ICHHE JJOTOBOPHOM TUCIUIUIMHBI U, KaK CJIEICTBHE, YACThIMU Hapy-
HIEHUSIMU KOHTpareHTaMu CBOMX 00s3aTesbeTB. Hepeako mpu 3ToM HapylieHue o0s3a-
TENbCTBA OOYCJIOBIMBAETCS 3KOHOMHUYECKOW 1€71€CO000pa3HOCThIO, MOCKOJIBKY CyIIe-
CTBYIOILIME MEphI T'PakJIaHCKO-IPAaBOBOI OTBETCTBEHHOCTH HE BCEr/a CIIOCOOCTBYIOT
BOCCTaHOBJICHUIO UMYILIECTBEHHOTO MOJIOKEHUS KPEIUTOPA B IIOJTHOM 00BEME.

[IpencraBisieTcsi, 4YTO NPUMEHEHUE 3apaHee OLIEHEHHBIX YOBITKOB MO3BOJIUT HE
TOJIBKO YKPENUTh JOTOBOPHYIO AUCUUIUIMHY Cpelu MNpodheCcCHOHANBHBIX YYACTHUKOB
I'pa)X/1aHCKOro 000pOTa, HO U MOBBICUTH «3KOHOMHUYECKYIO 3((EKTUBHOCTHY UCIOJIHE-
HUs 00s13aTenbeTBa. bonee Toro, HOpMbI O 3apaHee OLIEHEHHbBIX YOBITKax sSBJISAETCS Tpa-
JUIUOHHBIM aTpUOYTOM IPABOMOPSAIKOB SKOHOMUYECKH pa3BUThIX cTpaH (CLUIA, Benu-
koOputanuu, ['epmanun).

Jlokmpunanvuelii acnekm. J10 HaCTOAILErO0 BPEMEHU 3apaHEe OLCHEHHbIE YOBITKU
HE SIBJISUTUCH OOBEKTOM OTAEILHOT0 HAYYHOT0 UCClieIoBaHMs. B oTeuecTBeHHOW TOKTpUHE
OCBEILAJIMCH JIUIIb OTAEIBHBIE BOIIPOCHI MPAKTUYECKOTO0 MPUMEHEHHS 3TOTO BUJA JOTO-
BOPHBIX YOBITKOB, 3aMMCTBOBAaHHOI'0 M3 aHTJIOCAKCOHCKOIO MpaBa, NpodJeMbl Kiaccudu-
Kalluil yCIIOBHI JOrOBOpa O 3apaHee OLICHEHHBIX YObITKaX M MX COOTHOIICHUS C UHBIMU
MEpaMHM IpaXkAaHCKO-ITPaBOBOM OTBETCTBEHHOCTH. CKa3aHHOE NO3BOJISIET ClIENaTh BBIBOJ,
YTO CEroHs Ha3pesa HAaCyIllHas He0OX0IUMOCTh B pa3pabOTKe U anpoOaluy KOHUEMIUN
3apaHee OLIEHEHHBIX YOBITKOB ITyTEM TEOPETHUYECKOTO OCMBICICHUS OTEUECTBEHHOTO U
3apyOeKXHOr0 OMbITa UX MPUMEHEHHUs, ONPEJCIICHUs MECTa B MOHATUHHOM armapare
IPa)IaHCKOIO MPaBa, a TAK)Ke OTIPAHUYEHUS OT CMEKHBIX TPAXkKIaHCKO-IIPABOBBIX SIBJIC-
HUM.

IIpasomeopueckuu acnexkm. COBPEMEHHOE TPa)KJaHCKOE 3aKOHOJATEJILCTBO HE

TOJIBKO HC COACPIKHUT 3aIIp€Ta Ha IIPHUMCHCHHUC JOIOBOPHBIX MCXAHHM3MOB BO3MCIICHUA
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yOBITKOB, HO U JIETAJIbHO 3aKPEIJISIET HOPMBI O 3apaHEe OLIEHEHHBIX YOBITKaxX, BBOJS UH-
CTUTYT KOMIICHCAIIUH 3a HapyILIEHUE aKLIHOHEPHOT0 coriauieHus. B To xe Bpemst Helo-
CTaTOYHOCTH IIPABOBOTO PETYIUPOBAHUS MPEMATCTBYET UX 3P (HEKTUBHOMY IPUMEHEHHIO
Ha MpakTuke. B 3Toi cBsA3M BbIpaOOTKAa PEKOMEHJAIMI [0 COBEPLICHCTBOBAHUIO TPaX-
JAHCKOI'O 3aKOHOJATENIbCTBA B YKa3aHHOM YacCTH MO3BOJIUT, HA HAII B3IV, pa3peIIUTh
MHOTHE TPOOJIEMbI, BOZHUKAIOIINE Y CTOPOH MPU B3BICKAHUU CYMM 3apaHee OIICHEHHBIX
yOBITKOB.

IIpasonpumenumenvnvii acnexm. OTCYTCTBUE JTOCTaTOYHOM HOPMATUBHOU 0a3bl
BKYII€ C HEXBAaTKOM TEOPETUUECKUX UCCIIEJOBAHUM ()EHOMEHA 3apaHee OLIEHEHHBIX YObIT-
KOB MOPOXAAET OTCYTCTBHE €AMHOOOPa3HOM Cy1IeOHOM MPAKTUKHU PACCMOTPEHUS CIIOPOB
0 BO3MEUIEHUH J0TOBOPHBIX YOBITKOB. Hanboinee penbedHo 3Ta mpodiieMa nposiBisieTcst
IIPU pa3rpaHUYEHUH UCCIIEYEMOTO BJICHUS CO B3bICKAHUEM HEYCTOMKH KaK MEpPbI I'pax-
JAHCKO-IIPaBOBOM OTBETCTBEHHOCTH. B TO ke BpeMs 00001eHne cyaeOHON MPaKTUKU
M03BOJIIET 0003HAYUTH HOBBIM BEKTOP €€ pa3BUTHS: IPU3HAHUE TPABOMEPHOCTH B3bICKa-
HUS CYMM 3apaHee OLEHEHHBIX YOBITKOB U OTTPaHUYEHUE MOCIEIHUX OT HeycTouku. Of-
HAKO CTOUT OTMETHTb, YTO TAKOTO POJia MHAYKTUBHOE HAKOIUIEHHE IMOJOKUTEIBHOTO
OMBITA PA3PELICHUS CIIOPOB CTPAJAET CYIIECTBEHHBIM HEJOCTATKOM — CBOEH JIJIUTENBHO-
CTBIO, IO3TOMY B HACTOSIIIIEE BpEMsI BBIPAOOTKA aJIeKBATHOTO MTPABOBOT'0 PETYJIUPOBAHUS
HE MOET 00X0oAuThcs 0e3 mocpeacTBa Hayku. B 3Toi cBsA3M riy0okas TeopeThueckas
pa3paboTka BOIPOCOB MPUMEHEHUS! JaHHOM Mepbl I'Pa)IaHCKO-IIPaBOBOM OTBETCTBEH-
HOCTH MPEACTABISAET 0COOYIO 3HAYMMOCTb.

CreneHb HAy4YHO# pa3padoTaHHOCTH TeMbl. Borpoc Bo3melieHus yObITKOB Tpa-
JUIIMOHHO 3aHUMAET OTJEIbHOE MECTO B MPOOJIEMATHKE OTEYECTBEHHOTO IPasKJaHCKOTO
npaBa. Cpenu AMCCEPTALMOHHBIX MCCIEIOBAHUN MOCIEIHUX JAECATKOB JIET CIEAYET OT-
nenbHO BbIEAUTh padboTel T.B. Coumauyk («IIpoOnemsl Bo3MenieHHsI YOBITKOB Kak
(bopMbl IKOHOMHUYECKOM OTBEeTCTBEHHOCTHY, 1993 1.), A.C. Komaposa («PerynupoBanue
BO3MEILIEHHS YOBITKOB IIPU HAPYILIEHUU I0TOBOPAa B KOMMEPUECKOM 000pOTE CTpaH C pas3-
BUTOU PHIHOYHOM SKOHOMHUKOM M MEKTyHAPOIHOW TOPTOBJIE (COCTOSTHUE U TEHACHIIUN )»,

1994 r.), K.B. Hama («OcHOBHbIE HanpaBiI€HUs pa3BUTHS MHCTUTYTA JIOTOBOPHOM OTBET-
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CTBEHHOCTH B POCCHUHCKOM rpaxkaaHCKOM IpaBe», 1998 r.), A.B. Bonkosa («Bo3merie-
HUE YOBITKOB MO TpaxkaaHckoMy npary Poccun», 2000 r.), C.JI. lertspesa («/loka3biBa-
HUE YOBITKOB B apouTpakHoM mporieccen, 2000 r.), H.B. IlnaroBa («Bo3memnienue yobIT-
KOB B rpakianckoM mpasey, 2001 r.), O.B. ®omuueBoii («IIpuHiumn noHoro Bo3melie-
HUS YOBITKOB U €T0 peann3aliysi B pOCCUHCKOM TpaxkaHckoM mpasey, 2001 r.), B.C. Es-
TeeBa («Bo3menienre yObITKOB Kak BUJI OTBETCTBEHHOCTH B KOMMEPUYECKON IeATEIbHO-
ctu», 2002 1.), C.2. JIubanosoii («IIpobiembl Bo3MmelieHus YOBITKOB B chepe mpeanpu-
HumaTtenscTBa», 2002 r.), M.A. CymkoBoi («YOBITKA B CTPYKTYpE OTBETCTBEHHOCTUY,
2002 r.), B.B. 3aiinieBa («AKTyanabHble TPOOJIEMbl MOBBIIICHUS 3 (HEKTUBHOCTU TPaXK-
JAHCKO-TIPAaBOBOTO PEryJIMPOBAHUS OTHOLIEHHH MO 0OECIEeUEeHUI0 JOTOBOPHBIX 00s3a-
TenbcTB», 2005 1.), A.B. Msakununoi («OrpanudeHne pa3Mepa BO3MEIIAEMbIX YOBITKOB
B rpaxkaanckom npase Poccutickoit deneparumny, 2005 r.), O.M. KydepoBoii («YObITKH
M0 POCCUIICKOMY TpakIaHCKoMY TpaBy», 2006 r.), B.H. I'y3enko («Bo3melienue yobIT-
KOB, IPUYUHEHHBIX MPUPOJIHBIM pecypcaM Kak Mepa T'paxJaaHCKON OTBETCTBEHHOCTH,
2007 r.), A.B. Tomcunona («JloroBopusie yosiTku B ipaBe Anrimu u CIIA», 2011 r.),
J.B. JloOpauéra («COOTHOIIIEHHE TPaKIAHCKO-TTPABOBBIX KATETOPHUM JEHEKHOTO J0JTa
u yosiTkoB», 2013 1.) u J[.P. KaneBa («Pacmpenenenue pucka ciy4ailHbIX YOBITKOB B
POCCHUICKOM TpakJIaHCKOM TipaBe», 2013 1.).

B T0 ke Bpems oTAenbHbIE MPOOJIEeMbl BOZMEILICHUS pacCMaTpUBaeMoOro Buaa J10-
TOBOPHBIX YOBITKOB 3aTParvBaIMCh JIMIIb B HECKOJIBKUX M3 YKa3aHHBIX paboT. NHbIMU
CJIOBaMH, B HACTOSIIIIMA MOMEHT OTCYTCTBYET CIELIUATIbHOE MCCIIEIOBAaHNE 3apaHee olle-
HEHHBIX YOBITKOB. MeXly TEM CaMOJJ0CTaTOYHOE 3HAYEHHE, KOTOPOE ISl IIMBUITHCTHYC-
CKOM TOKTPUHBI, TPAKIAHCKOTO 3aKOHOATENIbCTBA U MTPABOMPUMEHHUTEIILHON MTPAKTUKU
UMEIOT 3apaHee OLIEHEHHbIE YOBITKH, 00YCIOBIUBAET HEOOXOIUMOCTh IPOBEICHUS OT-
JIETHHOTO MCCIIEIOBAHUS, KOHIIEHTPUPYIONIEr0 BHUMAHUE UCKIIOYUTEIHHO HA HUX.

O0bem, xapakTep, HAMPABJICHHOCTh U UCTOPUYECKHUE YCIOBUS HANIMCAHUSI UMEIO-
HIMXCSI HAYYHBIX pabOT HE MO3BOJSIOT B MOJHOM Mepe chopMyIMpoBaTh KOMIUIEKCHOE
NpEJCTaBICHUE O 3apaHee OLICHEHHBIX YOBITKAaX, COOTBETCTBYIOILIEE COBPEMEHHOMY
YPOBHIO Pa3BUTHs OTEUECTBEHHOTO IIpaBa. Tak, 4yacTb pabOT Obljla HallMCaHa B COBETCKOE

BpCM: — B KapAWHAJIBHO UHBIX COLUAIIbBHO-3KOHOMUNYCCKHX YCJIOBHAX U HA COBCPIICHHO
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MHOW HOpPMaTUBHO-IPaBOBON OocHOBE. [IoaTOMy HEeCMOTpsi Ha 0€3yCIIOBHYIO LIEHHOCTb
ATUX MCCIIEA0BAaHUM JUIsl ySICHEHHSI TeHE3UCa U3y4aeMOT0 SIBJICHUS U BbISIBJICHUS HCTOPU-
YECKHUX TEHJEHLHUM, 3TH TPYJbl B JOCTATOYHOM Mepe HE COAEpk aT MPEEMCTBEHHOCTH B
KOHLENTYalIbHbIX MOAX0AaX, HEOOXOIUMBIX I (OPMYJIUPOBKH MOJOKEHUN LIUBUIIH-
CTUYECKOI JOKTPUHBI HOBOTO BpeMeHH. COBPEMEHHBIE K€ UCCIEN0BAHNS (pEHOMEHA 3a-
paHee OLIEHEHHBIX YOBITKOB HE HOCAT JTUCCEPTALMOHHBIN XapaKTep.

Hean u 3axaum ucciaegoanms. Llenpio HacTosAmEeH paboThl BBICTYNIMIIA BbIpa-
OO0TKa KOHILIETILIMH 3apaHee OLIEHEHHBIX YOBITKOB B POCCUICKOM I'Pa)KAaHCKOM MpPaBe ITy-
TEM PacCKpbITUSl MX MOHATHUS, MPU3HAKOB U (DYHKUUH, ONpPEIEICHUsS MECTa B CHUCTEME
UHBIX BUJIOB YOBITKOB M Pa3rpaHUYCHUs CO CMEXHBIMU TPakJaHCKO-IIPABOBBIMU sIBJIC-
HUSMH.

VYkazaHHas 11€1b 00yCI0BUIIA IOCTAHOBKY CJIETYIOIINX HCCIIEN0BATENbCKUX 3a/1au:

— U3YYHUTh UCTOPUIO PA3BUTHS IUBUIMCTUUECKUX MIPEACTABICHHI O 3apaHee ole-
HEHHBIX YOBITKAX B POCCHUICKOM Ipa)KAaHCKOM IpPaBe;

— PacCMOTPETh U3BECTHBIE MOAXO/BI K 3aKPEIUIEHUIO HOPM O 3apaHEe OLIEHEHHBIX
yOBITKaX B cTpaHax 0OIIEro U KOHTUHEHTAJIBLHOTO NIPaBa;

— Ha OCHOBE BBISIBJICHHBIX (YHKIMI U cHOPMYJIHPOBAHHBIX MPU3HAKOB 3apaHee
OLICHEHHBIX YOBITKOB MIPEMJIOKHUTH ONPEIeNIEHNE JaHHOTO MOHATHS;

— OIPEIENTUTh MECTO 3apPaHEE OLIEHEHHBIX YOBITKOB B CUCTEME MHBIX BUJIOB YOBITKOB;

— BBISIBUTH OOIII€€ U pa3INYHOE MEXKIY 3apaHee OLIEHEHHBIMU YObITKaMU U OT/AEIb-
HBIMH BUJaMHU KOMIIEHCAIIMH, 3aKPETJIEHHBIX B IPAKIaHCKOM 3aKOHO1aTenbCcTBE PD;

— YCTaHOBHUTb COOTHOLIEHHE 3apaHee OLIEHEHHBIX YOBITKOB U MHCTUTYTa BO3MeEILIE-
HUS TOTEPh (B T.4. JOTOBOPHOI'O MHAEMHUTHU KaK OJHON U3 €ro Gopm);

— IIPOM3BECTH PA3rPaHUUYEHUE 3apaHEe OLICHEHHBIX YOBITKOB U HEYCTONKH.

O0beKxTOM HccIeN0BaHUS BEICTYIIAIOT I'PAXAaHCKO-IIPABOBbIE OTHOILIEHHUS, CKJIa-
JIBIBAIOIIMECS B CBSI3U C COTJIACOBAHMEM YCIIOBUM M BO3MEILEHUEM 3apaHee OLEHEHHBIX
YOBITKOB.

IIpenmer uccieqoBaHMs COCTaBWIM 3apyOeXHasi U OTEUYECTBEHHAs JOKTPUHA

rpaxXaaHCKOIro IpaBa, paHEe HCfICTB}HOHIGG H COBPCMCHHOC pOCCI/II>'ICKOG IrpaxaaHCKOC
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3aKOHOJATEILCTBO, YHU(DUITMPOBAHHBIE HOPMBI MEXTyHAPOJIHOI'O0 YaCTHOTO IpaBa, 3a-
KOHOJIaTeJIbCTBO 3apyO0eKHBIX CTPaH, OTE€UECTBEHHAS U, TJIaBHBIM 00pa3oM, 3apyOekHas
MpaKTUKa MPUMEHEHUS 3apaHee OIEHEHHBIX YOBITKOB.

MeTtoaosiornueckas 6a3za ucciaeaoBanus. J[Jist JOCTUXKEHUA LIETU U PEIICHUS T10-
CTaBJICHHBIX 33]1a4 UCCIICIOBAHNUS UCOJIb30BaH KOMIUIEKC B3aUMOJOTOIHSIOIIUX TEOPE-
TUYECKUX U SMIHPUUECKUX METOMOB. [Ipy 3TOM NHaNeKTUYECKHI METO]T TO3HAHUS CO-
CTaBJISICT OOIIIEMETOMOJOTHUECKYI0 OCHOBY JHCCEPTAIlMd — C €r0 MOMOIIBI0 PAaCCMOT-
PEHBI TIPEAMET HCCIEIOBAHMS, a TAKXKE PA3IMYHbIE TOUKH 3PEHUSI OTHOCUTEIIBHO MpPHU-
OBl 3apaHee OIEHEHHBIX YOBITKOB, MOCIICTHUE CCIICIOBAHbI B TECHOM CBSI3U C UHBIMH
MIPAaBOBBIMH SIBJICHUSIMHU, a TAK)Ke IPAKTUKON NMPUMEHEHHUs, B TOM 4YHCIIE CYyJIeOHOM.
Takoke B CCI€JOBAaHUU UMEET MECTO 0OpaIlleHHE K OCHOBHBIM IMAPHBIM KaTeTOPUSIM JTha-
JIEKTHKH, KaK, HallpuMep, €IMHUYHOTO U 00I1IeTOo (MpU cpaBHEHNHU (QYHKIIHH 3apaHee o11e-
HEHHBIX YOBITKOB U KOMIICHCAILIMM 32 HAPYILIEHUE UCKITIOUUTEIIbHBIX MPaB), POPMBI U CO-
nepkaHus (IpU COTIOCTABJICHUN MIPU3HAKOB 3apaHee OLICHEHHBIX YOBITKOB U KOMIICHCA-
[IMY 32 HAPYIICHHUE YCIOBUM aKIIMOHEPHOT'O COTJIAIICHHUS ).

Kpowme Toro, ncnoisib3yroTcs clie1yronme MeToIbl HAy4YHOrO MO3HAHUS: UCTOPUYE-
CKul (MpU M3YYECHUH SBOJIIOIUM [TUBUIIMCTUUECKUX MPEACTABICHUNH U HOPM O 3apaHee
OLICHEHHBIX YOBITKaX), CPABHUTEIbHO-IIPABOBOM (MPU COMOCTABICHUH MPU3HAKOB 3apa-
HEe OIEHEHHBIX YOBITKOB C MPU3HAKAMU CMEKHBIX MIPABOBBIX SIBJICHUM, a TAKKe MPU 00-
palleHUH K BOIIPOCY BOCIPHUSATHS UJEH JIOTOBOPHBIX YOBITKOB B Poccuu, MHBIX cTpaHax
KOHTHHEHTAJILHON U aHTJIOCAKCOHCKOM MPaBOBBIX CEMEil), METOJ CUCTEMHOTO TOJKOBA-
HUS (TIpH OTIPEICTICHUH MeCTa 3apaHee OLICHEHHBIX YOBITKOB B CHCTEME MEP TPaKIaHCKO-
MPaBOBOM OTBETCTBEHHOCTH, a TAKK€ YCTAHOBJICHUS CBSI3M CO CMEKHBIMU MPaBOBBIMHU
SIBJICHUSIMH ), CTPYKTYPHO-(PYHKIIMOHAJIbHBIN (TP BBISIBICHUU (DYHKITUN U CTPYKTYPHBIX
0COOEHHOCTEH MOHATHS 3apaHee OIEHEHHBIX YOBITKOB M CMEXHBIX TIPABOBBIX SIBJICHUH ).

[ToMuMO 3TOTO, KaXKbIN STAl UCCIICIOBAHUS COMPOBOXKIAETCs oOpalieHueM K o01iie-
HAy4YHBIM METOJIaM MCCIIEOBaHUS (aHAU3y, CUHTE3y, UHAYKIUU, JEAYKIIMA, CUCTEMHO-
CTPYKTYPHOMY METO]Ty, a0CTparupoBaHuUIO ¥ CPABHEHUIO) U TipreMaM (OpMaTbHOM JIOTUKH.

TeopernuecKkyro 0CHOBY JUCCEPTAIIMU COCTABIISAIOT:

— HAYYHBIC TPYyAbl TOPCBOIIOINMOHHBIX, COBCTCKUX U COBPCMCHHBIX IUBUJIIMCTOB!:
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M.M. Arapxkosa, C.C. AnekceeBa, b.C. AutumonoBa, A.I'. Apxumnosoi, /[.B. Adanacsk-
eBa, B.C. benwix, A.X. bepoekosa, M.I. bparunckoro, C.JI. bynsumiaa, E.B. BaBuinna,
B.B. Bacbkuna, A.B. BenenukrtoBa, B.B. Burpsaunckoro, A.B. Bonkosa, J.I1. I'aBpu-
aoBa, B.I'. 'onmyb6nora, b.M. I'onrano, K.A. I'pase, /I.B. Jlo6paueBa, A.B. Jlo6poBuH-
ckoii, B.C. EBteeBa, B.B. 3aiinieBa, E.A. 3BepeBoii, A.A. lBanoBa, A.O. MHmakoBoi,
O.C. Nodde, E.N. Kamunckoii, A.I'. KapanetoBa, O.A. KpacaBuukoBa, M.II. Kpare-
nuHHuKoBa, A.C. Kpusnona, O.A. Ky3nenosoi, A.H. Kyuep, C.D3. JIubanoroi,
J.B. Jlomakuna, JI.A.Jlynua, H.C. Maneuna, B.A. MuxkprokoBa, B.Il. Mo3onuHa,
K.B. Hama, T.H. Hemaraepoii, 1.b Hosumkoro, B.B. Opobunckoro, A.C. ITaHoBoi,
M.4. ITepramenta, FO.IL. IIpacnosa, b.W. ITyrunckoro, B.K. Paiixepa, B.II. Peyrosa,
FO.B. Pomanma, A.. PeokenkoBa, O.H. Cagukona, JI.B. CannukoBoii, C.B. Capbara,
3.®. Caduna, B.B. Crapxenenxoro, C.II. Crenkuna, JI.C. Tams, C.}HO. ®ununmoBoi,
B.A. Xoxnosa, M.IO. YUenpresa, I'.®. lllepmenesnua, B.D. fkosneBa, B.C. fxy-
1IeBa U JIp.

— paboThl HccienoBaTeIeil 3apy0ekKHOr0, MEXIYHAPOJIHOTO YACTHOTO IpaBa U
CpaBHUTENIBHOTO TpaBoBeneHus: B.A. benosa, A. baemry, E.A. Bacunsea, A.C. Koma-
poBa, A.A.Kocrtuna, P.JI. Hapsimkunoii, A.A. I'pomoBa, C.B. Imurpuena, N.A. 3e-
nuHa, E.C. KoroBoii, A.B. [lanupskosa, S. Pam6epra, A.l. CanynkoBoii, E.A. Ceraio-
Boii, .. CremanoBa, N.I'. Crenansina, A.B. TomcunoBa, B.A. ®@orens, H. Uymaka,
A.M. llIupBunnara, X.-U. [lpamma u ap.

— Hay4yHble NyOnIMKauuu 3apyOexHbIX mpaBoBeaoB: B.A. Ancona, E.['omsmp,
P. Uepunra, X. Kommois, Bauer R.S., J.R. Nolan, H. Beale, Cohen F., Corbin A., Court-
ney W., Dowling Edward C., W. Devroe, Eggleston B., Farnsworth E.A., Fisher D.,
Le Goff P., A. Hartkamp, JonesJ., B. Keirsbilck, KnackeJ., Knutel R., H. Kotz,
Lafiura Dennis R., Loveman J.A., McKenna J.F., Miklosich F., Parker. P.L., Sager Da-
vid S., Sedgwick T.A., Slavich J., Stedman G., Sweigart R.L., D. Tallon, Treitel G.H.,
Wilks S., Wood M., Zimmermann R. u ap.

— dunocodekue Tpyapt Apuctotens, [.B.®. 'erens, B.U. Jlenuna, B.B. Oposa u ap.

HOpMaTI/IBHaﬂ OCHOBA HCCJIICAOBAHUA IPEACTABIICHA HCTOYHHKAMU MCEXKIYHApPOI-
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HOT'O YaCTHOT'O MpaBa, HOPMaMH POCCUICKOTO TPasKIaHCKOr0 3aKOHOIATENbCTBA (B YACTHO-
ctu, ['paxkaanckum kojiekcom PO, @enepanbHbIM 3akOHOM «O0 aKITMOHEPHBIX O0ILIECTBAX),
a TAK)K€ HOPMAaMH T'PAXKIAHCKOTO 3aKOHOJATENBCTBA CTPAH OOIIEro M KOHTUHEHTAJILHOIO
nipaBa (otaenpHbIX mTatoB CIIA, Benmukooputanuu, ['epmanum, Opaniuu u ap.).

IMIMpHUYECKYI0 0a3y JMccepTalii COCTABUIN IPABONPUMEHUTEIbHBIE aKThI, IPH-
HaTble KoHcTUTyIMOHHBIM cyfoM P®, MexayHapoaHbIM KOMMEPUYECKUM apOUTpaKHbIM
cynom ipu Toproso-npomeiniuieHHOM nanare PO, BepxoBubiM cyiom PO, Briciiim apOuT-
paxxHbIM cyioM P®, denepanbHbiM apOuTpaxHbiM cyoM Boiro-Bsarckoro okpyra, ®ene-
paJIbHBIM apOUTpaKHBIM cyioM 3amnaaHo-Cubupckoro okpyra, denepaibHbIM apOUTpaXk-
HBIM cyzioM MockoBckoro okpyra, @enepanbHbiM apouTpaxHbM cygoM CeBepo-KaBkas-
cKoro okpyra, ®enepaibHbIM apOUTPaXKHBIM CYJIOM Y palbCKOrO OKpYyTa, a Takxke ApOuT-
PaXXHBIMU ANEJUISIIUOHHBIMU CYJIaMU.

Kpowme toro, uccnegoBanue 6a3upyeTcsl Ha aHaAJIM3€ MPABONPUMEHUTENBHON MpPaK-
tuku Benukobpuranuu, CIIIA u lIBeitapumn.

Hayunast HoBu3Ha paOOThI 3aKJIFOYAETCS B TOM, UTO Ha 0a3e OOIHUPHOTO UCTOPH-
YECKOr0 MaTepuaja B paMKax JOPEBOJIOIMOHHOTO, COBETCKOTO U COBPEMEHHOT'O OTEYE-
CTBEHHOTO I'Pa)JaHCKOI'0 3aKOHOJATEIbCTBA U IPAKTUKHU €TI0 IPUMEHEHHUS], CPABHUTEIIb-
HOT'O aHaJIM3a 3apyOeKHOro MpaBa U CyeOHON MPAaKTHUKH, a TAKKE COMOCTABJICHUS HC-
cienyeMoro (peHOMEeHa CO CMEXHBIMHU T'PaKJIaHCKO-IIPABOBBIMU SIBJIEHUSIMU PACCMOT-
PEHBI UMEIOIINE MECTO B JJOKTPUHE, a TAK)KE BO3HUKAIOIINE HA MPAKTUKE MPOOIEMHbIE
BOIIPOCHI, CBSI3aHHBIE C PETYJINPOBAHNEM OTHOLICHHH MO BO3MELIEHUIO 3apaHEe OLICHEH-
HBIX YOBITKOB.

[Ipu 3TOM B paboTe MPOUIUIIOCTPUPOBAHO PA3BUTHE LIUBUIMCTHYECKUX MPEICTAB-
JICHUH 0 3apaHee OLEHEHHBIX YOBITKAaX B OTEUECTBEHHOM U 3apy0eKHOM MpaBe, yCTaHOB-
JIEHBI MOAXO/IbI K 3aKPEIUICHNIO HOPM O 3apaHee OL[CHEHHBIX YOBITKAaX B CTpaHax OOIIEro
Y KOHTHHEHTAJIBHOT'O MPaBa, BbISBICHBI NPU3HAKU U (YHKIUU 3apaHee OLICHEHHBIX YOBIT-
KOB, C(POPMYJIMPOBAHO UX MOHITHE U OMPEEICHO MECTO B CUCTEME UHBIX BUJOB yOBIT-
KOB, U3BECTHBIX 3apyOeKHOI U OTEUECTBEHHOM JOKTPUHE IPasKIaHCKOTO MpaBa, a TAKXKe
MPOU3BEJEHO Pa3rpaHUUEHUE 3apaHee OLEHEHHBIX YOBITKOB CO CMEKHBIMU IPaXk1aHCKO-

IIPpaBOBBIMHU ABJICHUAMU.
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Ha 3amuTty BBIHOCATCS CJIeYIOLIUe MOJT0KECHUS:

1. Ha ocHOBE UCTOPUKO-ITPAaBOBOIO aHAJIN3a JIEJIAETCS BBIBOJ O TOM, YTO B OT€YE-
CTBEHHOM TPaKIAHCKOM IIpaBe HAEsS O 3apaHee OLEHEHHBIX YOBITKaX UMEET IIyOOKHe
HMCTOPUYECKHE KOPHU: BIIEPBbIC OHA BOBHUKAET B IOPEBOJIOLIMOHHON JOKTPUHE B paMKax
BOCIIPMHSATOTO 3aKOHOJATEJIEM ITOHMMAaHUS HEYCTOMKHM KakK CpeICTBAa aBTOHOMHOMU
OLICHKM MHTEPECA B UCIIOJIHEHUH, MI03KE OTPAKAETCS B BOCIIPUHATON NPAKTUKOM [ ocap-
OuTpaka KOHIIENIIMM HOPMATHUBHBIX YOBITKOB, @ B COBPEMEHHOE BpEeMs OTpakaeTcs B
Ujiee TOTOBOPHOTO OTPECIICHHs YOBITKOB, 3aKpEIICHHON, B YaCTHOCTH, BO BpeMeHHOI
METOJMKE ONpENETIeHUs pa3Mepa yiepoa, MPUUMHEHHOTO HapyIICHUSIMH XO3i1HCTBEH-
HBIX JIOTOBOPOB.

[losiBIeHME yNpOUIEHHOr0 MOPsIKa BO3MEUIEHUSI YOBITKOB SIBUJIOCH CJIEJICTBUEM
BOCIIPUSATHS OIBITA IPOMBIIUIEHHO-PA3BUTHIX cTpaH XIX Beka, a ero nocieayomue Br-
JIOM3MEHEHHUs 00YCIIOBIMBAIMCH HALMOHAJIbHBIMU MOTPEOHOCTSAMH IIJIIAHOBOM, a TTO3KE —
PBIHOYHOM CHCTEM XO3HCTBOBAHUS.

2. Cnienas BBIBOJI O TOM, YTO IPaBO Ha JIOTOBOPHOE OMNPEEIICHNE YOBITKOB MPH-
3HAETCs HE TOJIbKO B CTpaHax OOIIEero, HO U KOHTUHEHTAIBHOTO MpaBa. ABTOPOM BblJIe-
JSIFOTCSL TOAXOAbI K 3aKPEIUICHUIO HOPM O 3apaHee OLEHEHHBIX YObITKax, 00yCIIOBJICH-
HBIX COLMAJIbHO-3KOHOMUYECKUMH, MOJUTUYECKUMH U T€OrpapuUYecKUMU YCIOBUSIMU
pa3BuTHs obmiecTBa. [lepBbIil MOAX0] CBOAUTCA K 3aKPEIUIEHUIO HOPM B OOJIBIIIOM YHCIIE
MPEIeICHTOB (XapakTepeH s npaBa AHriauu). Bropolt u Tpetwii mojaxoj, COOTBET-
CTBEHHO, OTPAaHUYMBAET MPABOBOE PETYJINPOBAHUE UCKITIOUNTEIIBHO PETHOHAIBHBIMU aK-
TaMU CTaTYTHOTO W/WJU TIpeleAeHTHOro mpama (xapakrepen s mpaBa CIIA), wnu
TOJIbKO 3aKOHOJATEJIbHBIMU aKTaMH, B YACTHOCTH, MPUHITHIMU Ha OCHOBE 00OOIICHMS
COOTBETCTBYIOIIEH CyZIeOHOM MPaKTUKK (CTpaHbl KOHTUHEHTAIbHON EBpoIbI).

Kpowme Toro, BeIsiBiIeHa TEHIEHIUS K YHU(DUKALIUK TIPABOBOTO PErYIMPOBAHHUS I10-
CPENCTBOM BBIPAOOTKH MEXIYHAPOIHOIO CTAHApPTa HOPM O 3apaHee OLIEHEHHbBIX YOBIT-
KaX, BOCIIPUHSBILETO TPAJAMLMKU JOTOBOPHOW MPAKTUKUA MPEUMYLIECTBEHHO CTpaH 00-
LIEro Mpasa.

3. B nuccepranuu yCcTaHOBJIEHBI MPU3HAKUA U C(HOPMYIMPOBAHO OMpEEICHUE 3a-
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paHee OLIEHEHHBIX YOBITKOB, O] KOTOPBIMH CJIEAYET NOHUMATh YCTaHOBJIEHHYIO JOr0-
BOPOM MEX]y JTUIIaMH, OCYIIECTBIISIFOIIUMHU MTPEANIPUHUMATEIBCKYIO AESITEIBHOCTD, Je-
HEXXHYIO CYMMY WJIH TOPSIZIOK €€ OIpeeleHHs, MPEACTABISIONIYI0 Pa3yMHYIO OIICHKY
IPEIBUIUMBIX YOBITKOB, KOTOPYIO OJJHA CTOpPOHA OOs3yeTCs YIJIATUTh B Clydyae HEHC-
MOJTHEHUS WJIM HEHAIJIC)KAIIIETO UCTIOIHEHUS €l OTAENbHBIX YCIOBUI 10rOBOpa B LIETSIX
BOCCTAHOBJICHHSI UMYIIIECTBEHHOTO TMOJIOKEHUS IPYTrOol CTOPOHBI A0 COCTOSTHUS, B KOTO-
poM ObI Ta HaXOAWJIACh NPU HaJJIEXKAIEM UCIIONHEHNUU o0s13aTenberBa. [Ipu sToM npu-
YUHEHHE YOBITKOB B COTJIACOBAHHOM CyMMe MPEATNOIaraeTcsi, €Clii CTOPOHA HE TOKAXKET
HEPa3yMHOCTbh U HEOOOCHOBAHHOCTb UX pa3MepoB. B TakoMm ciydae 3apaHee OLIEHEHHBIE
yOBITKHM TOJJI€KAT CHUYKEHUIO 10 Pa3MEPOB MPEIBUANMBIX YOBITKOB.

4. BeisiBneHsl crefyronye GyHKINHA 3apaHee OICHEHHBIX YOBITKOB: BOCCTAHOBH-
TeJbHAsI M yYETHO-CTOUMOCTHasl. [lepBast CBOIUTCS K BOCCTaHOBJICHUIO MOJIOKUTEIBHOTO
JIOTOBOPHOTO MHTEPECa KPEAUTOPA U MPOSIBISIETCA Yepe3 He0OX0TUMOCTh 000CHOBAHUS
pa3MepoB 3apaHee OLCHEHHBIX YOBITKOB. Y YETHO-CTOMMOCTHAs (DYHKLHUS 3apaHee olle-
HEHHBIX YOBITKOB 3aKJIF0YAETCS B ONPEIECICHUA CTOUMOCTHOTI'O ITOKa3aTesl OCIeICTBUI
HapyIICHUs JOTOBOpa U MPOSBIISAETCS B y4eTe, IUIAHUPOBAHHUH, PACTIPEACICHUN U KOH-
TpOJI€ PUCKOB HEUCIIOIHEHUS 00s3aTeNIbCTBA, CTAOMIM3ALMN TPAKIAHCKOT0 000poTa.
O6ocHOBaHO, 4TO 00€ PYHKIIMH B TIOJIHOW MEPE HaXOAAT OTPAKEHHE B CIIydasx, Koraa y
CTOPOH JIOTOBOPA UMEETCSI BO3MOKHOCTh MPEABUACTH YOBITKH OT €ro HapyIIeHus, HO 3a-
paHee OTCYTCTBYET BO3MOXHOCTh YCTAHOBJIEHUS UX TOYHOTO pa3Mepa

5. Ha ocHOBe CpaBHUTEIBHOTO aHalu3a C a0CTPaKTHbIMU, HOMUHAJIBHBIMHU U
mrpadHbIMU YOBITKAMH B paMKaX pacKpbITHs MPaBOBOM MPHUPOABI 3apaHee OLIEHEHHBIX
yOBITKOB U ONpPEJEICHNs UX MECTA B CUCTEME BUI0B YOBITKOB, CJI€JIaH BBIBOJ O KBAJIH-
(duKaly NoclIeTHUX B KauecTBE 0CO00 Pa3HOBUIHOCTH YOBITKOB, TPU3HABAEMON BO
MHOTHUX BEIYIIUX 3apyOEKHBIX MPABOMOPSIKAX.

COBOKYIMHOCTH pa3inunii B QyHKIUSAX, YCIOBUIX TPUMEHEHHUSI, METOIMKE OTIpee-
JIeHus1 pa3MepoB U (hopMe 3aKpEIJICHUsI HOPM O 3apaHee OLICHEHHbIX YObITKax 00yCIIOB-
JMBAET BBIBOJ 00 OTHECEHUH TOCIEIHUX, COTJIACHO MPUHATON B cTpaHax OOIIEero mpasa

TEPMHUHOJOIHMU, K CICAYIOIIUM BHIaM Y6BITKOBI AOTrOBOPHBIM, KOMIICHCAIITUOHHBIM H



13

MOJIEKAIINM BO3MEIICHUIO IPU HEBO3MOKHOCTH YCTAaHOBJICHUS JIEUCTBUTEIBLHOIO pas3-
Mepa yiiepoa.

Kpome Toro, apryMeHTHUpyeTCsl BBIBOJI O TOM, YTO BO3MEUIEHUE 3apaHEe OLICHEH-
HBIX YOBITKOB, MPEJCTABISIONIMX COOOM OTIENBHBIN BUI YOBITKOB (CIIOCO0 OnpeieIeHUs
UX pa3MepoB), HE SIBIACTCA CAMOCTOSITEIBHBIM CIIOCOOOM 3aIIUThHI TPaXKJaHCKUX MPaB, a
peanu3yercsi HOCPEICTBOM MPEABSIBICHUS UCKa O BO3MEILIEHUN YOBITKOB HA OCHOBaHUH
a03. 9 c1. 12 u cT. 393 I'paxknanckoro kojekca PO.

6. O00CHOBBIBAETCS BBIBOJ O TOM, YTO KOMIIEHCAIIUS 3a HAPYLIEHUE YCIOBHM aK-
IIMOHEPHOT'O COTJIAIIICHUSI COJIEP>KATENIbHO TpE/CTaBIsAieT coO0M 3apaHee OlLIEHEHHbIE
yOBITKH, TTIOCKOJIbKY TTOMHUMO COOTBETCTBHS UX MPU3HAKAM IIPOCICKUBACTCS aHAIOTHY-
HOCTb BBIMOJIHSIEMBIX QyHKIMHI. Tak, BocCTaHOBUTENbHAs (YYHKITUS MPOSBIISIETCS. B HEOO-
XOAMMOCTH 0OOCHOBaHMS SKOHOMMYECKOH 11e71eco00pa3HOCTH U Pa3yMHOCTH Pa3MepoB
TaKOW KOMIIEHCAIIMU, & YYETHO-CTOMMOCTHAs (DYHKITUSI HAXOJUT OTPaKEHUE B CAMOCTO-
ATEIIBHOM PaCIPEEICHUN U OLICHKE CTOPOHAMU aKIIMOHEPHOTO COTJIAIIEHUS] PUCKOB €TI0
HEUCNOJHEeHHs. B cBOIO ouepeap, KOMIIEHCAlMs 33 HAPYIIEHUE UCKIIFOYUTEIbHBIX MTPaB
COCTaBJISIET OTJIMYHOE OT 3apaHee OLEHEHHBIX YOBITKOB MPAaBOBOE SBJIICHHUE, TOCKOJIBbKY
pa3Mep MepBoi yCTaHABIMBAETCS CYJOM U 3apaHEE HE U3BECTEH, & TAKIKE KPATHO MIPEBBI-
1aeT BO3MOXHBIE YOBITKH. B TO jke BpeMst 00a BHla KOMIIEHCAIIMKY yCTaHABIMBAIOTCS B
clydyasiX, KOrJa YCTaHOBUTb pa3Mep YOBITKOB TMPEACTABIACTCS HEBO3MOXXHBIM WJIU
KpailHe 3aTpyAHUTEIIbHBIM.

7. YcTaHOBIEHBI pa3nyusl MEXAY 3apaHee OLEHEHHbIMU YOBITKAMH M MHCTHUTY-
TOM BO3MEIICHHS MOTEPh: MEPBbIC MPEACTABISIOT CO00M Mepy Tpa)kaaHCKO-TPaBOBOM
OTBETCTBEHHOCTH, HE SIBJSIOTCS MPHU 3TOM CIIyYa€M OTPAHUYEHUS €€ pa3MEpOB, BBICTY-
NaroT crnocoOoM onpeeneHus: yObITKOB U HE UMEIOT aKIIECCOPHOTO XapaKkTepa.

B To xe Bpems B amccepTanid KOHCTAaTHUPYETCs OO0Iast JJisi paccMaTpUBaeMbIX
MIPABOBBIX SIBJICHUIN HAINPABJICHHOCTh HA pacHpeiesiCHUE U y4eT MpeAnpUHUMATEISIMH,
KaK TpoQeCcCUOHATbHBIMA YYaCTHUKAMU TPaKJaHCKOTO 000poTa, MPEIBUAMMBIX IIO-
CJIEICTBHI MPU 3aTPYTHUTEIHHOCTU UJIM HEBO3MOKHOCTH OIPEICNICHUS B Oy IyIieM pas-
Mepa TaKuX MOTepPb UIN YOBITKOB.

8. YcranoBneHsl KPpUTCPHUH, II03BOJIAOINHUC OTTPAHHYUTBL 3apaHCC OICHCHHBIC
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yOBITKH OT BCEX BUJIOB HEYCTOMKU: KOPPEJISILIUS C HATMYUEM U pa3MepaMy MPUYHUHEHHBIX
yOBITKOB (MPE3yMITLIHSI TPUYUHEHHS] YOBITKOB B COTJIACOBAHHOM pa3Mepe); BO3MOKHOCTh
UX CyleOHOTO CHIDKCHHS JO pa3MEpPOB MPEIBUANMBIX YOBITKOB; COCTaB JOKAa3bIBAHUS
(HapymieHue 00s3aTeIbCTBA U HAIMYUE YOBITKOB).

JIOTIOTHUTENBHO K OOIIMM BBISBIICHBI CIICIIUANIbHBIC TPU3HAKH, OTJIMYAIOIINEC HEe-
YCTOUKY (C TOYKH 3PEHUS PAa3IMIHOTO €€ MMOHUMAHUS U OTACIBHBIX BUIOB) OT 3apaHee
OIICHEHHBIX YOBITKOB. Tak, HEyCTOMKa C MO3UIIMUA OLIEHOYHOW KOHIIEMIIUU OTINYACTCS
TEM, UTO €€ yIUIaTa MpeKpamaeT 00s13aTeabCTBO, a TAKXKE, KaK U B CIydae co mTpadHoii
HEYCTOWKOM UMEET CBOECH 11eJIbI0 HaKa3aHue 32 HEUCIIPABHOCThD JOJDKHUKA. 3aueTHas He-
yCTOWKa OTJIMYAETCA HAIMYMEM MpaBa TpeOOBaTh BO3MEIIECHUSI YOBITKOB, HE MOKPBITHIX
ee B3bICKaHWEM. B cBOIO ouepeb, HCKITIOUUTENIbHAS M AIbTepHATHBHAS HEYCTONKA TTO/I-
YUHEHBI OOIMM KPUTEPHUSIM pa3rpaHUUYEHUs] HEYCTOMKH C 3apaHee OIICHECHHBIMU yObIT-
KaMH.

Teoperuyeckasi 3HAUMMOCTb UCCIIEOBAHUS 3aKITIOYAETCS B TOM, YTO CHOPMYITH-
pPOBaHHBIE B HEM TEOPETUYECKHE BO33PEHHUS B COBOKYITHOCTH COCTaBIISIIOT LIEIOCTHOE
MIPE/ICTABIICHHUE O 3apaHee OIEHEHHBIX YOBITKAX, PACIIUPSAIOT TOTCHINA OTCYECTBEHHON
IIUBUJIMCTUYECKON HAyKH B 00JIaCTH IOTOBOpHOTO TipaBa. [lonydeHHbIE pe3yabTaThl U
OCHOBaHHBIC Ha HUX TEOPETUICCKUE BBIBOABI MOTYT OBITH BOCITPUHSTHI HE TOJIBKO Hay4-
HOM JTOKTPUHOM, HO M OT€UECTBEHHBIM 3aKOHOJIaTeNIeM U CyAeOHOoM npakTukou. [locnen-
Hee, B CBOIO 0Yepe/lb, JOHKHO CIIOCOOCTBOBATH (DOPMUPOBAHUIO 1IETOCTHOTO MPEICTAB-
JeHust 00 00BEKTE UCCIEAOBAHUS B paMKaX CHCTEMATHKH OTEUCCTBEHHON ITUBHIIMCTHKH.

IIpakTHyeckass 3HAYMMOCTb PA0OTHI MOATBEPHKIACTCS TEM, YTO OMPEICICHBI
MEPCIEKTUBBI IPAKTUYECKOTO MPUMEHEHHS MOTYyUYEHHBIX TEOPETUUECKUX BBHIBOJOB, KO-
TOpBIE, B CBOIO OYEPE/Ib, MOTYT IMOCTY>KUTHh OCHOBOH JIJIi COBEPIIICHCTBOBAHUS JICHCTBY-
IOIIEro TPAXKTAHCKOTO 3aKOHONATEIhCTBA B PaMKax MPABOTBOPUECKOW NEATEIbHOCTH
OTEYECTBCHHOT'O 3aKOHOJATEIs, @ TAK)KE BOCIIPUHSATHI TIPH pa3pabOTKe pa3bsCHEHUH 11O
MPUMEHEHUIO OT/ICIBHBIX MOJIOKEHUH TPakTaHCKOTO 3aKOHOIaTEIbCTBA COOTBETCTBYIO-
IIUMU Cy/IeOHBIMU HHCTAHITHSIMHU.

Tak, mpoBeneHHOE UCCIIeTOBaHKE TTO3BOJIUIIO BEIHECTHU CIICAYIOIINE TPEI0KECHUS

IO COBCPIICHCTBOBAHUIO T'PAXKIAHCKOI'O 3aKOHOJATCIBCTBA B MHEIIAX YIOBJIICTBOPCHUA
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NOTPEOHOCTH YYACTHUKOB I'PaXKJAHCKOIO0 000pOTa B MPABOBBIX OPUEHTHPAX, pa3pelie-
HUU JIOKTPUHAJBHBIX CIIOPOB, B YACTHOCTH MOTPEOHOCTH B TEPMUHOJIOTHYECKOM €JIMH-
CTBE M HEJOIYCTUMOCTU OTOXKJECTBJICHUS HCCIENTyeMOro (heHOMEeHa CO CMEKHBIMU
IPaXKIaHCKO-TIPABOBBIMH SIBJICHUSIMU:

— nonoJHUTH CT. 393 I'paxaanckoro koaekca PO nmynkrom 3.1 cnepyromero coaep-
waHus: «CTOpOHBI JOTOBOPA, IEUCTBYS IPU OCYIIECTBICHUN UMU MPEIITPUHUMATETHCKON
JESTENIbHOCTH, MOTYT YCTAaHOBUTH 00S3aHHOCTh OJTHOM CTOPOHBI BO3MECTUTH JIPYTOi CTO-
pOHE 3apaHee OllEHEHHbIE YOBITKU 3a HapylleHHe OTIENbHBIX yCIOBHi 1oroBopa. [Ipu
ATOM CYJI HE MOKET YMEHBIIUTH pa3Mep 3apaHee OlEHEHHBIX YOBITKOB, MOJICKAIIUX BO3-
MEIICHHIO ITPU I0Ka3aHHOCTH (haKTa HapyIIEHUs JOTOBOPA, 32 UCKITIOUYEHUEM CITy4aeB, KO-
r/1a I0Ka3aHo, UTO TaKUE YOBITKH (TTOPSIIOK X ONPEACIICHHUS ) HE MPEICTABIISIOT Pa3yMHYIO
OILICHKY MPEIBUIMMBIX OT HAPYIICHUS YCIOBUN JOTOBOPa YOBITKOBY.

—Ba03.2 1. 7 cT. 32.1 @3 «O06 akuMOHEPHBIX O0OIIECTBAX) CIIOBA «BBIMIATHI KOM-
neHcanuu (TBEpIoH JCHEKHONW CyMMBI WM CYMMBbI, TIOJIJICKAIIIEH ONpeIeNICHUIO B I0-
pSAIKe, YKa3aHHOM B aKIIMOHEPHOM COTJIALIEHUH)» 3aMEHUTh Ha «BO3MEIICHUS MTPUYH-
HEHHBIX HapYIICHHEM COTJIAIICHUs YOBITKOB, B TOM UHKCJIC 3apaHee OLICHEHHBIX).

Kpome Toro, Mmarepuan nccie1oBaHusi MOXET ObITh BOCTPEOOBaH B XOJI€ MPETIOIaBaHMUS
Kypca Ipa)KAaHCKOTO U MPEeINPUHUMATEIBCKOTO NpaBa, a TAKXKe CHEeUUATbHBIX TUCLUIUIMH,
MOCBSIIIEHHBIX OTAEIBHBIM BOIIPOCaM 00S13aTeTbCTBEHHOI'O MPaBa.

AnpobGauus pe3yabTaToB padoThl. [[uccepTaius BHITIOJIHEHA U O0CY)XJI€HA HA
kadenpe [IpaBoBoro obecrneueHust ppIHOYHOM SKOHOMUKH IHCTUTYyTa rocy1apCTBEHHOM
cayx0b1 u ynpasieHus ®I'bOY BO «Poccuiickas akajgemMusi HQpOJHOTO XO35SHCTBa U
rocyaapcTBeHHoM ciryx0nI mpu [Ipe3uaente Poccuiickoit deneparum.

Pe3ynbTaThl HACTOSAIIETO MCCIIENOBAHUS JOKIAbIBAIMCH HAa HAYYHO-TPAKTUYECKUX
KOH(epeHIMsIX pa3InIHOro YpoBHSA U (hopmarta: «HOpummueckas Hayka u oopa3zoBaHue B X X
Beke», noceseHHas 210-netuio Kazanckoro ynusepcurera (r. Kazawb, 25-26 ceHTs0ps
2014 1.); «V TlepMckuii KOHTpecc y4eHbIX-I0pUucToBy (T. Ilepmb, 24-25 okTsi0ps 2014 1.); «Ak-
TyaJIbHBIE TIPOOJIEMBI KOPIIOPATUBHOTO TpaBa U apOUTpaxHOTO mporieccay (T. [lepmb, 8 mas
2015 1.); «VI Tlepmckuii KoHrpecc y4deHbIX-topuctoB» (. Ilepmb, 16-17 oktsiops 2015 r.);

«AKTyaJbHBIE TPOOJIEMBI 3aIUTHl BEIIHBIX TPaB. AKTyaJIbHBIE MPOOJIEMBI apOUTPAKHOTO
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nporiecca» (T. Ilepmb, 6 Mas 2016 1.); «CorpanbHO-SKOHOMUUECKUE UCCIICI0BaHMSI, TYMaHH-
TapHbIC HAYKHU U FOPUCTIPYCHIINS: Teopus 1 TipakThkay (T. HoBocubupck, 15 anpens 2016 r.);
«3aKOHHOCTh W TIPABOMOPSIOK B coBpeMeHHOM obmiectBe» (r. HoBocuOupck, 26 amperns
2016 1.); « VII TlepMcKuii KOHTpece yueHBIX-FOpUcTOB» (T. ITepmb, 18-19 HosiOpst 2016 T.); «Ak-
TyaJIbHBIE TIPOOJIEMBI 00S13aTEILCTBEHHOTO TPaBa U apOUTPaKHOTO Tiporieccay (T. [lepmsb, 28
arpenst 2017 r.).

OCHOBHBIE TEOPETUYECKUE BBIBOABI U TIOJIOKEHUS IUCCEPTALNN HALUIH OTPAXKEHHE
B MATHAIATH MyOJIUKAIUAX, B TOM YHCIIC YEThIPEX — B U3JaHUSAX, BKIIFOUCHHBIX B TEpe-
yenb BAK P® MunucrepctBa oOpa3oBaHus 1 Hayku P, B 4aCTHOCTH, MOJATOTOBIEHHBIX
B paMkax nojiepxkanHoro ®I'bBY «Poccuiickuii rymanutapusiii HayuHbiid horn» (PITHD)
IpaHTa Ha MPOBEJICHUE UCCIIEIOBAHUI MPOOJIIEMAaTUKN HAJJIEKAIEr0 UCIIOJHEHUS 00s3a-
TenbcTB. Kpome Toro, pe3ysibTarhl nuccepTaivy ObUTH UCTOIB30BAHBI MPH MPOBEACHUN
JIEKIIMOHHBIX U CEMUHAPCKUX 3aHATUH 10 Kypcy «lIpeanpruHumaTebckoe mpaBoy.

CTpykrypa padoThl 00yCJIOBJICHA TTOCTABICHHBIMU MEPE]] TUCCEPTAHTOM 3aja-
YaMU U COCTOMUT U3 BBEJICHUS, JIBYX IJIaB, pa3OUTHIX Ha ceMb maparpadoB, 3aKIIOYCHUS

Y CIIMCKAa JIUTEPATYPHI.
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II. OCHOBHOE COJAEPKAHUE PABOTbI

Bo BBeneHuM omnpenensrOTCs MpPeAMET U OOBEKT HCCIEAOBaHUS, HAy4Has HO-
BHU3HA, TECOPETUYECKAS U MPAKTUYECKASI 3HAUMMOCTb, AKTYaJIbHOCTh TEMBI, PACKPBIBAETCS
CTENEHb €€ HAYYHOU pa3paOOTaHHOCTH, OMUCHIBAIOTCS METO0JIOTMUYECKUE, TEOpETHYE-
CKHE, HOPMATUBHBIC ¥ SMIHPUUYECKUE OCHOBBI MCCIICIOBAHUSA, (DOPMYIUPYETCS MENb U
BBITEKAIOIIINE U3 HEE MCCIIEIOBATENbCKHUE 3a]]a4l, OOOCHOBBIBACTCS CTPYKTYypa AUCCEP-
Taluu, GOPMYIUPYIOTCS OCHOBHBIE TIOJIOKEHUS], BHIHOCUMBIE Ha 3aIUTY, a TAK)KE CO00-
nraeTcsa 00 anmpoOaluu pe3yibTaToB PabOTHI.

IlepBas rinaBa — «TeopeTuKko-MeTOa0I0rHYECKHE OCHOBBI NMO3HAHUA (EeHO-
MeHa 3apaHee OLleHEHHBIX YOBITKOB» — COCTOUT U3 TpeX naparpados u oopaszyer 00-
HIETEOPETUYECKYIO U METOI0JOTHUECKYIO0 OCHOBY 7151 (POPMUPOBAHUS JaTbHEUIIIUX BbI-
BOJIOB. B 1i1aBe nocienoBaTenbHO UCCIEAYOTCS BOIPOCHI CTAHOBJIEHUS U PAa3BUTHSI HOPM
U [IUBUJIMCTUYECKUX MPEJICTABIIEHU 0 (DEHOMEHE 3apaHee OIIEHEHHBIX YOBITKOB, BBISBIIS-
IOTCSL TIOJIXOJIbI K 3aKPETJICHUIO COOTBETCTBYIONIUX HOPM B OOIIEM M KOHTUHEHTAIbHOM
IpaBe, a TAKXKE BBIABIAIOTCS (QYHKIIUH, IPU3HAKY U MIPaBOBasi MPUPOJIa 3apaHee OIICHEH-
HBIX YOBITKOB, HA OCHOBaHUHU KOTOPBIX (POPMYIUPYETCS UX MOHATHE.

Hepsbiit naparpag — «Mcropusi pa3sBUTHA UMBHUJIMCTHYECKUX IMpeACTABJIEC-
HHMH 0 3apaHee OLEHEHHBIX YOBITKAX» — TOCTPOEH HA OCHOBE MEPBOHAYAIIBHOTO U3yYe-
HUS UICTOPUY BOBHUKHOBEHUS U PA3BUTHUS HOPM M TEOPETUUECKUX B3TJISI0B HA (DEHOMEH
3apaHee OIEHEHHBIX YOBITKOB, WX MOCIEAYIOIMIEM U3MEHEHUU B COOTBETCTBUU C TIOJH-
TUKO-3KOHOMUYECKUMHU yCJIOBUSIMHU Pa3BUTHS OOIIIECTRA.

B maparpade yTtBepkaaercs, 4TO POCCHICKOMY TPa)XJTaHCKOMY IpaBy 3apaHee
OIICHEHHBIE YOBITKM M3BECTHHI ¢ KOHIa XIX Beka — 3MOXW MHAYCTPUAIHM3AIUN U TIPO-
MBILIUIEHHOTO noAabeMa POCCHUICKONW MUMIEPUM, PA3BUTHS MEXKIYHAPOIHOM TOPTOBIIM.
Bocnpusitue B IIpoekre 'paxnganckoro ynoxenuss 1905 roga KoHIenuuyu NOHUMaHUS
HEYCTOMKH B KaU€CTBE 3apaHee OLICHEHHOTO MHTEpeca KPEeIUTopa Ha CiIydaidl HEeHaJJie-
JKaILlETO UCTIOJIHEHHUS JOTOBOPA, CMEHA TPAAULIMKM B MOHUMAHUU HEYCTOMKHU MCKIIFOUYH-

TEJIBHO Kak MmTpadHON CaHKIIUU, ObIJI0 00YCIOBIEHO (POPMUPOBAHUEM TTOTPEOHOCTH XO-
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3SIUCTBEHHOTO 000pOTa B HAJIMYUU MPABOBOI'O MEXaHHW3Ma rapaHTHPOBAHHOTO BOCCTa-
HOBJICHHUSI MMYIIECTBEHHOTO TMOJIOKEHUS KpeauTopa. B cBOK0 ouepenb, Npeumyliie-
CTBEHHO MMEHHO TaKOW MOJXOJ K HEYCTOiKe ObLI CBOMCTBEHEH M 3aKOHOAATEIHCTBY
MIPOMBIIIJICHHO Pa3BUTHIX eBpomerckux rocyaapctB ¢ XIX Beka (mpexiae Bcero dpan-
uuu, ['epmannn 1 ABCTpUICKON UMIIEPHUH), OTKYA, KaK MMOKA3bIBAET aHAIN3 3aKOHO/1a-
TEJILCTBA U IOKTPUHBI TOTO BPEMEHHU, ObLTA 3aMMCTBOBAHBI HOPMBI O 3apaHee OICHEHHBIX
yObITKax. B coBeTckoe BpeMsl ujies 3apaHee OLIEHEHHBIX YOBITKOB HalllJla OTPaKEHUE B
pamMKax KOHIIEIIIUH HOPMATHUBHBIX YOBITKOB: HEYCTOMKA HAYMHACT BOCIIPUHUMATHCS KaK
HECHUKaeMbIe YOBITKH, MPEJCTaBIsAs COOOM HEKYIO rapaHTHIO Bo3MelleHus. Ha aToT xe
NEePHUOJT MPUXOJAUTCS aKTUBHAS pa3paboTka U ampoOaius pa3iudHbIX METOIUK OIpejie-
JIeHUs1 pa3Mepa yObITKOB. B cOBpeMEHHBII jke epHOJ] Pa3BUTHS OT€YECTBEHHOIO IPaK-
JTAHCKOT'O MpaBa HOPMBI O 3apaHee OIIEHEHHBIX YOBITKAaX OBbLIN 3aKperuieHsl Bo Bpemen-
HOM METOJIMKE OTpeieNieHus pa3Mmepa yiiepOa (YObITKOB), TPUYMHEHHOTO HAPYIICHUSIMU
X035IUCTBEHHBIX 10roBopoB 1990 rona. Takum 00pa3omM, aBTOPOM J€TaeTCs BBIBOJ O TOM,
YTO HJIes] BOBMOXKHOCTH B3BICKAHUS 3apaHee OIEHEHHBIX YOBITKOB UMEET CBOE MPEIOM-
JIEHWE HA KaXJOM JTare pa3BUTHSA OTEYECTBEHHOTO I'PAXKJAHCKOr0 IIpaBa.
VYcranaBnmMBaeTcs, YTO BIIEPBbIC M3ydaeMblii ()EHOMEH HAXOJUT 3aKPEIICHUE B
POCCHIICKON JOKTPUHE B XOJ€ MPOBEJIEHUS pe@OopMbl AOPEBOIIOLNUOHHOTO Tpa)aaH-
ckoro mnpasa. [Ioka3pIBaeTCs, 4TO yCTapeBIIMM MOIXO0] OTOXKIECTBICHUS HEYCTOUKHU CO
mTpadom, XapakTepHbIN sl 3aKOHOIaTeIbcTBa eBporeiickux ctpan XVII Beka, Bpe-
MEHHM BolapeHusi ruHacTu PomanoBwix U nipuHatus CobopHoro ynoxenus 1649 rona,
CMEHSETCS TOKTPUHAIIBHBIM MPEICTABICHUEM O HEYCTOUKE KAK CPEICTBE OLIEHKU MHTE-
peca KpeauTopa B UCIIOJIHEHUU 00s3aTenbeTBa. OJHAKO B JOTMY IpaBa dTa ujes mnepe-
XOJIMT JIMIIb B COBETCKOE Bpems. Kak mpexacraBisiercs, JAIbHENIIEMY Pa3BUTHIO JOK-
TPUHBI B 3TOM HAIIPABJICHUU MPEHSATCTBOBAJIA MOJIUTUKO-IIPABOBAsl YCTAHOBKA HA peallb-
HOE€ MCIOJIHEHUE JOTOBOPOB. Y CTAHOBUBIIMICS MOAX0/ ObUT MPOJAUKTOBAH TEM 00CTOS-
TEJIBCTBOM, UTO JOTOBOP B TOT MEPUOJ BPEMEHH B MEPBYIO OUYepe/lb 0OeCrieunBa Bbl-
MOJIHEHUE IUIAHA, IPUPOIA KOTOPOTO HE JIOMYCKajla BO3MOXKHOCTh MPEIOCTABICHUS CO-
[JIACOBAHHBIX CYMM BO3MEILICHUSI B KAUYECTBE SKBUBAJICHTA UCIIOJHEHUA. B TO %€ Bpems

IIPpaKTHUKa IIPUMCHCHHA 3apaHCC OLICHCHHBIX Y6BITKOB HaxXoaAuT CBOC MCCTO B OTACIIbHBIX
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OTpacisiX MPOU3BOACTBA (HAIPUMED, B IEATEILHOCTH CHA0KEHUECKO-COBITOBBIX OpPraHu-
3aruil). [locnenyromuii nepexos Kk Oyp>Kya3Hoi SKOHOMUKE 3aKOHOMEPHO TTOCTABUII BO-
IPOC M O BOCHPHUATUN TPAJHULMKA Oyp>Kya3HOTO IpaBa, B YaCTHOCTH IMOJHOLIEHHOIO 3a-
KpEIUJICHUSI BOBMOXXHOCTH B3bICKAHUSI CYMM 3apaHee OLEHEHHBIX YOBITKOB.

[TopedhopmeHHbIi Tepuo1 pa3BUTHUS TPAXKIAHCKOTO 3aKOHOIATEIHCTBA O3HAMEHO-
BaJiCsl MpUHATHEM BpeMeHHON METOAMKH ompeaeseHus pa3Mmepa yiiepda (yOBITKOB),
NPUYUHEHHOTO HAPYIICHUSIMU X03MCTBEHHBIX JOroBOopoB. Pazpaborka MeTonuku u ee
3aKOHOJATEIbHOE 3aKPEIIEHHE CTAJI0 BaXKHOM BEXOM B Pa3BUTHH OTE€YECTBEHHOT'O IPAK-
JAHCKOTO TpaBa, ONPEIEINIO aKTyaJlbHOCTh MPOOJIEMbl BO3MEILEHUS TPYIHOI0KA3ye-
MBIX YOBITKOB U 33JJaJI0 COOTBETCTBYIOLMI BEKTOP Pa3BUTHUS TPAKIaHCKOTO IPaBa.

Bropoii naparpag — «Ilogxoasl K 3aKperieHUI0 HOPM 0 3apaHee OLleHEHHbIX
YOBITKAX B CTPAHAX 001Iero 1 KOHTHHEHTAJILHOT0 IPABa» — B OTJIMYKMH OT IIPEAbITY-
niero naparpada MnocBAIIEeH HE OTEYECTBEHHOMY OIBITY BOCHPHUSATHS HOPM O 3apaHee
OIICHEHHBIX YOBITKAX, a AaHAIM3Y KIACCUYECKUX M HOBEHIINX 3apyOeKHBIX IMyOIUKAITUN
[0 TEOPETUYECKUM M MPAKTHUUECKUM IpoOJIieMaM MX BO3MELICHMSI, a TAaKK€ U3YUYECHUIO
3apy0EKHOT0 TPAKJAHCKOIO 3aKOHOAATENbCTBA U MPAKTUKU €r0 MPUMEHEHUS B LIEISX
YCTaHOBJIEHHSI OCHOBHBIX ITOAXO0B K 3aKPEIUIEHUIO COOTBETCTBYIOLIUX HOPM.

Tax, aBTOpoM (opMyIUpPyeTCs BBIBOJ O CYIIECTBOBAHUM HECKOJIBKUX MOJIXO0B K
3aKpEIJICHUIO HOPM O 3apaHee OLICHEHHBIX YOBITKaxX, 00YCIOBIEHHBIX COLIMAIEHO-3KOHO-
MUYECKUMU, TOJTUTUIECKUMH U TeorpaueCKUMU YCIOBUSIMH Pa3BUTH 00IIIECTBA U ITpa-
BOMOpsiIKa (CUCTEMO mpaBa). B ofHOM cilydae HOpMBI 3aKPETUISIFOTCS. B OOJIBIIIOM YHUCIIE
MPELEACHTOB (XapakTepHO s mpaBa AHMMM). B npyroMm ciydae OTCyTCTBUE €IMHOTO
10/1X0/1a 00YCIOBIEHO (heiepaTUBHBIM YCTPOMCTBOM IrOCy1apCcTBa: HOPMBI O 3apaHee Olle-
HEHHBIX YOBITKaX 3aKperuisiioTCs MCKIIOUUTEIBHO HAa YPOBHE MPELEIEHTOB, CTaTyTHOIO
IpaBa WM K€ HaXOMST 3aKPEIVICHUE KaK B CTATYTHOM, TaK U B MPELEACHTHOM MpaBe (xa-
pakTepHo 3akoHoAaTenscTBy mtatoB CIIIA). B Tperhem ciydae npaBoBoil MaTepuai uc-
ciexyeMoro peHOMEeHa COCTaBIISAIOT JIMILL HOPMbI 3aKOHA, B YACTHOCTH MPEACTABIISAIONINE
co0oil pesynbTaT 0000IIEeHUS CyAeOHON MPAKTUKA BO3MEIICHHS 3apaHee OICHEHHBIX

yOBITKOB (KaK MPaBUIIO, XapaKTEPHO VISl CTpaH KOHTUHEHTAIbHON EBpoIbI).
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B naparpade ormeuaercs, 4To 0OBEKTUBHOMY Pa3BUTHIO ITUBUIIMCTUYECKUX TIPEI-
CTaBJICHUN O 3apaHee OLEHEHHBIX YOBITKAaX CIIOCOOCTBOBANIO UX JOKTPUHAIBHOE U MPaK-
TUYECKOE COTOCTABJICHHE C JOTOBOPHBIMU ITpadamu (mrpadHoi HEyCTOMKOM). Pazmm-
Yusl B TIOJIXOJaX OTHOCUTENBHO JAEHCTBUTEIHLHOCTH JOTOBOPHBIX YCJIOBHM O mTpadax B
cucTeMe 00IIero KOHTUHEHTAILHOTO MpaBa MpeoNpeIeIIN OTHOIIICHUE HAIIMOHATIBHOTO
3aKOHO/IATENI K 3apaHee OICHEHHBIM YObITKaM. Tak, aBTOPOM YKa3bIBAETCS, UTO B CTPaHAX
oO1iero mpasa, rae mrpadHble YCIOBUS JOTOBOpA MPU3HAIOTCS HEJACHCTBUTEILHBIMU B
CUJTy UX ITPOTUBOPEYMS KOMIIEHCATOPHOM MPUPOJAE YACTHOTO MPABA, 3APAHEE OLICHCHHBIE
yOBITKM HaxXOJISAT caMoe IIUPOKoe npuMeHeHune. Harnpotus, B cTpaHax KOHTUHEHTAIbHOU
CHCTEMBI IIpaBa, 1€ CKIAAbIBACTCS MHASI ITO3ULUS OTHOCUTENIBHO IEMCTBUTEIIBHOCTH J0-
TOBOPHBIX YCJIOBHM O mITpadgax, Mbl HE HAXOJUM €IUHOTO MOIX0/1a K paCCMaTPUBAEMOMY
dbeHoMeHy: mocieIHui MO0 N3HAYAIbHO U3BECTEH HAIMOHAIILHOMY 3aKOHO/IATEIbCTBY,
100 BMOCJEACTBUU BOCIPUHUMAETCS UM MOJI BIUSHUEM IPOIecCa UHTEPHAIIMOHATN3a-
I[UU YaCTHOTO TpaBa. B qpyrux ciiydasx HOPMBbI 0 3apaHee OLIEHEHHBIX YOBITKaX BOBCE HE
V3BECTHBI 3aKOHOJATEIBCTBY OTACIBHBIX CTPAaH KOHTUHEHTAJIBHOW CUCTEMBI IIPaBa.

Kpowme Toro, B paboTe oTMedaeTcs, 4To HOPMbI O 3apaHee OLIEHEHHBIX YObITKaX sIBU-
JIMCh IPEAMETOM CPABHUTEIIBHO-IIPABOBOI0 aHAIN3a BEAYIIMX HAYYHBIX LIEHTPOB CTPaH-
yuactHull paboueit rpymmbsl Komuccun OOH 1o npaBy MexTyHapo1HOM TOprosiu. B pe-
3ynbTaTe pabouelt rpyIie yaanoch BeISIBUTh PYHKIIMN U OTJIMYUTENIbHBIEC XapaKTEPUCTUKH
3apaHee OIICHEHHBIX YOBITKOB KaK MEpbI JOTOBOPHOM OTBETCTBEHHOCTH OMOCPEIOBAHO,
BHE CBSI3M C HOPMAMM TOW WJIM MHOM NPABOBOM CHUCTEMBbL. HBIMU CITOBaMH, MOKa3bIBa-
eTcs, uTo EnnnooOpa3Hbie paBuiia, KacarolIrecs T0rOBOPHBIX YCIOBHIA O COTJIACOBAHHOMN
CyMMe, IPUYHUTAIOIICHCS B CITy4ae HEUCIIOTHEHUS 00513aTENbCTBA, C OJTHONW CTOPOHBI, BOC-
MIPUHSUIIM CTaHJAPT (TPAJAMIIMEIO) IOTOBOPHOM MPAKTUKU AHTIIUH, C APYToi — ObLIM MaKCH-
MaJIbHO aIAlITUPOBAHBI K IPABOIOPSAKAM CTPaH, OTHOCSIIUXCS K Pa3JIMYHBIM ITPABOBBIM
cucteMaM. [Ipunstue EnnHooOpa3HbIX MpaBuil, Kak MPEACTABISIETCS aBTOPY, SBISETCS
CJICZICTBUEM BBIXOJIa KalMTAJIA 3a HAIMOHAIBHBIE TPAHULIBI M PE3YJIbTATOM TCHIICHIUU K
WHTEPHAIIMOHAJIM3AIUNA OTHOIIICHUI XO3SICTBYIONINX CYObEKTOB.

Tpernit naparpa¢g — «IIpaBoBasi npupoaa, NOHsITHE ¥ IPU3HAKH 3apaHee oLe-
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HEHHBbIX YOBITKOB) — IOCBSIIEH BBISBICHUIO (PYHKIUN, TTOCIIEIOBATEILHOMY BbIjelIe-
HUIO COJEPKATEIbHBIX TPU3HAKOB U IOCTPOCHUIO Ha 3TOM OCHOBE MOHATHS 3apaHee Olle-
HEHHBIX YOBITKOB.

Omnpenenss cogepKaTeabHbIe MPU3HAKU UCCIIETYEMOTO MPABOBOr0 PeHOMEHA, aB-
TOP PEFOMUPYET, UTO MOCIEAHUE MPEACTABISIOT COOOM IEHEKHYIO CyMMY HIIN MOPSIOK
€€ MCYMCIICHHMS; COCTABJISAIOT Pa3yMHYIO OLICHKY IPEIBUAMMBIX YOBITKOB; IIPELYCMOT-
PEHBI COTJIAIIEHUEM CTOPOH; YCTAHABIMBAKOTCA, KaK IPABUJIO, B CIy4asiX, KOT/Ia pa3Mep
yOBITKOB 3aTPyAHUTEIHHO WM BOBCE HEBO3MOXKHO OMPEICIIUTD AaXKe MOCIE HAPYIICHHS
0053aTeNbCTBA; CIYXaT I€JIM BOCCTAHOBJICHUS MMYILECTBEHHOTO IOJIOKEHUS KpeIau-
TOPa; OCHOBAHWEM B3bICKAHUA SBJISAETCS HEHAJICKAIEE UCIIOJTHEHUE WU HEUCIIOJIHEHHE
KOHKPETHOTO yCJIOBUS JOTOBOPA.

BoisaBisis dyHKIMU 3apaHee OIEHEHHBIX YOBITKOB, IUCCEPTAHT MOKA3bIBAET, YTO
L[EJIb X BO3MELIEHUS COCTOUT B BOCCTAHOBJIEHUH UMYILIECTBEHHOIO MOJIOKEHUS KPEIH-
TOpa J0 COCTOSIHUS, B KOTOPOM Obl TOT HAXOAMJICS B CIIy4ae HaJIeKAIIEro UCIIOIHEHUS
noroBopa. B gonosnHenue k koMrneHcaTopHOM QyHKIMU 3apaHee OLeHEHHbIE YOBITKH 00-
JAJal0T U YYETHO-CTOMMOCTHOM (hyHKkiue. [Tocnenusst nposBisieTcs B TOM, UTO pacyeT
PEIBUINMBIX YOBITKOB MPEJICTABISET COOON OLIEHKY, ONpeAesieHue CTOUMOCTHOTO T10-
Ka3aress MOCIEACTBUM HAapYLICHUs JOTOBOpAa U MPOSBISETCS B yYETE, IUIAHUPOBAHUH,
pacnpeiesieHid M KOHTPOJIE PHCKOB HEUCIIOJIHEHHsI 0053aTeNbCTBA, CTAOWUIU3ALMH
rpaxnaaHckoro oobopota. Ilpu sTom cogepxaTenbHO Takasi OLIEHKa MPECTABIISET HE BbI-
CUMTAHHbIE C MATEMATUYECKON TOUHOCTBIO YOBITKH, a JIUIIb PA3yMHOE MPEANOJIOKEHUE
B OTHOILEHUM UX pa3Mmepa. B utore koMmneHcaTopHas U y4eTHO-CTOUMOCTHasI (PyHKIUHU
UCCJIETyEMOTI0 MPAaBOBOT0 (PEHOMEHA WILTIOCTPUPYIOT OTIIMYUTENIbHBIE CBOMCTBA U OIpe-
JETSIOT €T0 CYIIHOCTb.

B pe3ynbTare aHanmza conepikaTeNbHBIX MPU3HAKOB 3apaHee OLICHEHHBIX YOBITKOB
aBTOp (POpMYIHUPYET CleyIolIee UX ONpeAeSICHUE — YCTAaHOBJICHHAS] JOTOBOPOM MEXIY
JIMLaMH, OCYIIECTBISIOMNMU MPEANPUHAMATEIBCKYIO IEATENBHOCTD, IEHEKHAS CyMMa
WU TIOPSIOK €€ OINPENENCHUs], NMPEACTABILIIONAs] PasyMHYI0 OLIEHKY IPEIBUINMBIX
yOBITKOB, KOTOPYIO OJIHA CTOPOHA 00SI3yeTCsl YIUIATUTh B Clly4ae HEMCIIOJTHEHUS U He-

HAJIJIC)KAIETO UCIIOJHEHUS €M OTAEIbHBIX YCIOBUM IOrOBOPA B LIEJISIX BOCCTAHOBJICHUSA
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UMYIIIECTBEHHOT'O MOJIOXKEHUS APYTrOM CTOPOHBI 10 COCTOSIHUS, B KOTOPOM ObI Ta Haxo-
JUiach MPpHU HaAJIekKAIIeM UCTIOTHEHUH 00s13aTenbeTBa. [Ipu aToM npuunHeHne yObITKOB
B COTJIACOBAHHOM pa3Mepe MPEAN0JIaraeTcsi, €CJId CTOPOHA HE JOKaXKET HEPAa3yMHOCTh U
HE0OOCHOBAaHHOCTH UX pa3MepoB. B 3ToM citydae 3apaHee OlleHeHHbIE YOBITKH MOJIekKAT
CHIDKCHHUIO JIO Pa3MEPOB MPEABUINMBIX YOBITKOB.

O60CHOBBIBAETCS MBICIIb 00 OTPaHUYEHNHU CYyOBEKTHOTO COCTaBa OTHOIICHU, CBSI-
3aHHBIX C BO3MEIICHUEM 3apaHee OIEHEHHBIX YOBITKOB, 0 JIUII, OCYIIECTBIISIONINX MIPE/I-
NPUHUMATENIBCKYIO JI€ATEIbHOCTh. B 9acTHOCTH, 3TO 0OYCIOBICHO HEOOXOIUMOCTBHIO
IPOBEJCHUS Ha CTaJUU 3aKJIIOYEHHs JOrOBOPA OLEHKU MPEABUIAMMBIX OT HEHaJJIeKa-
IETO MCHOJIHEHUsI OTJENbHBIX €r0 YCIOBHM YyOBITKOB W/WJIM COTJIACOBAaHUEM COOTBET-
CTBYIOLIEH METOJIUKH (NOpsA/IKa) ONpEeeTIeHUs] YOBITKOB, YTO TPEOYyeT OT YYaCTHHKOB
000poTa HE TOJBKO OINPEAEIECHHOIO POJia OPraHNU3aMOHHBIX U (PMHAHCOBBIX 3aTpaT, HO
U COOTBETCTBYIOLIErO0 YPOBHS Mpodeccuonanusma. B yucie npouero, ykazaHHbIA MOJI-
XOJ] HallleJ CBOE OTPaXEHHUE U B MEXKYHAPOIHOM, a TaKkKe 3apyOe’KHOU NMPaKTUKE MPH-
MEHEHUS 3apaHee OLICHEHHBIX YOBITKOB.

Bropas rinaBa — «3apaHee olleHeHHbIe YOBITKH M CMeKHbIE IPasKIaHCKO-TIpa-
BOBbI€ SIBJICHMS — HalleJICHAa Ha MOAPOOHBIN CpaBHUTENILHO-IIPABOBOM aHAIN3 3apaHee
OIICHEHHBIX YOBITKOB C POJIOBBIMU M CMEXKHBIMHU TPaKJaHCKO-IPABOBBIMHU SIBIICHUSIMH,
pacrpeesnss COOTBETCTBYIOUIUI MaTepHall 10 YEeThIpeM naparpadam.

IlepBrlii naparpag — «3apanee oeHeHHbIEe YOBITKH KaK BU/I YOBITKOB) — pac-
KpBIBAET BOIIPOC 00 ONpPEAEICHNH MeCTa HcciielyeMoro (eHOMEHa B CUCTEME UHbBIX BU-
J0B (CIOCOOOB oTpeiesieH s ) YOBITKOB U 00palaeT BHUMAHUE Ha OTIUYUTEIIbHBIE OCO-
OCHHOCTU 3apaHee OIICHEHHBIX YOBITKOB KaK MPU3HABAEMON BO MHOTHX 3apyOEKHBIX
PaBOMNOPSAIKAX 0COOOM PA3HOBUIHOCTH YOBITKOB.

[Taparpad packpbIBaeT KIHOUEBON TE€3UC O KPUCTAIIU3ALUHU CYITHOCTA U YTOYHE-
HUU COJCPKAHUS 3apaHee OLICHEHHBIX YOBITKOB MMEHHO B CPaBHUTEIBHO-IIPABOBOM acC-
nekre. B janHO yacTu uccienoBaHus B pe3ysibTaTe CPABHEHUSI YKa3aHHOTO BUAA YOBIT-
KOB C UHBIMH BUJaMH YOBITKOB, U3BECTHBIMH, MPEXK/IE BCETO, 3aKOHOIATEIbCTBY U JOK-
TPUHE CTpaH oO1Iero npana (a0CTpaKTHBIMU, HOMUHAJIbHBIMU U IITPadHBIMU), CAMOCTO-

ATCIBbHOCTDL IICPBBIX 00OCHOBBIBACTCS OTIMYUSIMU B HEJIAX B3BICKAHUSA, TPUCYHIUX UM
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byHKUMSIM, Tpupoae (4acTHOM WM MyOJUYHO-NPABOBOM), METOIUKE OMPENEICHUS UX
pa3MepoB U YCIOBHUSIMU IPUMEHEHUS.

Jlanee, B pe3ysbTaTe COOTHECEHHS UCCIIEyeMOTo (peHOMEeHa C OCHOBAaHUSIMU KJlac-
cudukanuu yOBbITKOB, JEJAIOTCS BBIBOJBI 00 OTHECEHHH MEPBBIX K TOMY WM HHOMY
Kiaccy (rpymre) yobTkoB. Kak u abcTpakTHbIe YOBITKH, 3apaHee OIICHEHHBIE OTHOCSITCS
K TPYIITIe KOMITEHCAIIMOHHBIX BUIOB YORITKOB. Hapsiy ¢ HOMUHAILHBIMHU YOBITKAMHU, 3a-
paHee [IEeHEeHHbIE OTHOCSITCS K TOM IpyIie YOBITKOB, KOTOPBIE MOJIEKAT B3bICKAHUIO MPU
HEBO3MOKHOCTH YCTAHOBJICHUS JEHCTBUTEIHLHOTO pa3Mepa ymepoOa. Kak u mrpadubie
yOBITKH, 3apaHee OIEHEHHBIE OTHOCATCS K JOTOBOPHBIM YOBITKaM, pa3Mep KOTOPBIX
OIIPEAEIATCS A0 HACTYIUICHUSI OCHOBAaHUM UX BO3MEILICHUS.

[ToguepkuBaeTcsi, 4YTO, COCTABIISAS JUIIb OTACIbHBIM BUJ (CIIOCOO OmNpeseneHus
pa3MepoB) YOBITKOB, 3apaHee OIICHEHHBIE YOBITKH HE SIBIISIFOTCSI CAMOCTOSITEIIbHBIM CITO-
cOOOM 3alUThl TPaXJAHCKUX TMpaB. B3bickaHWe HEMOMMEHOBAHHOW HA CETOAHSIITHUN
JIEHb MEPHI 3alUThl B CUITYy TOXKIECTBA OCHOBHOM (DYHKIIMU 3apaHee OICHEHHBIX YOBIT-
KOB M ()YHKIIMHU YOBITKOB, MIPEAYCMOTPEHHBIX TNaBor 25 ['paxmaHckoro kojekca PO,
OCYILIECTBIISIETCS MOCPEICTBOM MPEAbSIBICHUS UCKa O BO3MEIIEHUU YOBITKOB C COOTBET-
CTBYIOIIMMH CChUTKaMH Ha a03. 9 c¢T. 12 u c1. 393 I'paxkxganckoro kojekca PO.

Bropoii naparpag — «3apaHee oueHeHHbIe YOBITKH U OTAeJbHbIE BUABI KOM-
NMeHCaluid, MPeAYyCMOTPEHHbIe I'PAKIAHCKUM 3aKOHOAATEJbCTBOM P®) — craBur
CBOEH LIEJBIO PACKPBITH COAECPKAHWE KOMIICHCAIlUH 34 HAPYILICHUE YCIOBUN aKIMOHEP-
HOTI'O COTJIAIIEHUSI U KOMIIEHCAIIMM KAaK MEPbl OTBETCTBEHHOCTH 3a HAPYUICHHE aBTOP-
CKOT'O MpaBa B KJIFOYE UX CPABHEHUS C 3apaHee OIICHEHHBIMH YOBITKaAMHU.

B nepBoit yactu nmaparpada B pe3ysibTaTe COMOCTABUTEIBHOTO aHAIM3a MPU3HAKOB
KOMITIEHCAITMU 32 HapyIIEHUE YCJIOBUM aKIIMOHEPHOI'O COIVIALIICHUSI C paHee 00O03HauYCH-
HBIMU MMPU3HAKAMU 3apaHee OIICHEHHBIX YOBITKOB JIETIA€TCS BBIBOJI O TOKJIECTBE YKa3aHHBIX
IPaKIaHCKO-ITPABOBBIX SIBJIEHUI. B 4aCTHOCTH, TOKa3bIBACTCS, YTO TAKOT'O pOjia KOMIIEHCa-
1Us1, COACPIKATENILHO MPEICTABIISIONIAS 3apaHee OLIEHEHHBIE YOBITKU, BIIEPBBIC 3aKPETLICH-
HbIC B COBPEMEHHOM OTEUECTBEHHOM IIpaBe B cepe peryIupoBaHusi KOPIOPATUBHBIX OT-
HOIIICHWH, BBITIOJHSAET aHATIOTMYHbIE (DYHKIIMU: KOMIIEHCATOPHYO (HE00XO0IMMOCTh B 000C-

HOBaHUM €€ Pa3MEpPOB) M YUETHO-CTOMMOCTHYIO (CaMOCTOSITEJIBHOE pacCHpeeieHue U
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OLIEHKA CTOPOHAMHM aKIIMOHEPHOTO COTJIAIICHUSI PUCKOB €r0 HEMCIIOJIHEHUs) PYHKIIMH.

B cBoto ouepenb, OTCYTCTBHE Ha CETOAHSIIHHUMI JIEHb TOCTATOYHOTO KOJIMYECTBA
AMITUPUYECKOTO MaTepraia MPENsITCTBYET K BBISBICHUIO TEHACHIIUNA pa3BUTHS MPAKTUKU
PUMEHEHUS 3apaHee OLICHEHHBIX YOBITKOB B cPepe peryIMpOBaHUS KOPIIOPATUBHBIX OT-
HouieHui. OIHaKO aHajIM3 Kak JOKTPUHBI OOIIEro MpaBa, TaK U COBPEMEHHOU oTeue-
CTBEHHOW IUBWJIMCTUKH, MO3BOJISIET aBTOPY OIMPENEIUTh KOMIIEHCATOPHYIO (DYHKIIHIO
JAHHOM Mephl TPakJAaHCKO-MIPABOBOM OTBETCTBEHHOCTU. O KOMIIEHCATOPHOM MPUPOJIE
JTAHHOTO BHJIa KOMIIEHCAILIUU CBUACTEIBCTBYET U €€ Priiocodckoe OCMBICICHHUE.

Bo BTOpO#i yacTu maparpada moka3bIBaeTCs, YTO B aBTOPCKOM IPABE, B CBOIO OYe-
penib, KOMIEHCALNs COAEPKATEIBHO MPEICTABISET aHAIOI HHOTO, U3BECTHOTO O0LIEMY
npaBy, Buja (croco0a onpeneneHus) yObITKOB — CTaTyTHBIX YOBITKOB. [locnennue npu
00IIMX yCIIOBUAX MPUMEHEHUSI (HEBO3MOKHOCTHU WJIM 3aTPYTHEHUSX B ONIPENICTICHUU Pa3-
MEpOB YOBITKOB), JTUIIEHbI YYETHO-CTOMMOCTHOW (D)YHKUIHU (OHA OINPEAEIAETCS CYJIOM
1oCcJIe HapyIIEHUs COOTBETCTBYIOIIMX IIPaB U €€ pa3Mep 3apaHee HE U3BECTEH ), a TaKkKe
UMEET NMPOTUBOIOJIOKHYIO KOMIEHCATOPHON — IITpadHyI0 — PYHKIIHIO, TOCKOJIbKY pa3-
Mep TaKoW KOMIEHCAIIMM MHOTOKPATHO MPEBBIIIAET pa3Mep MPEeABUANMBIX YOBITKOB I0-
TepneBieil cTopoHbl. [loka3piBaeTCs, 4TO Ulies CTATYTHBIX YOBITKOB, BOILJIOIICHHAS B
KOMITEHCAIIMM 32 HAapYyIIEHUE UCKIOYUTENbHBIX MIPaB, MOJY4YHIIa IIUPOKOE paclpocTpa-
HEHHUE B OTEUECTBEHHOM IPABE U MOAJIEPKKY CPEIU IPEICTaBUTENEH IMBUIMCTUYECKON
JOKTPUHBI U MPAKTUKOB. Y IaUHBIA ONBIT 3aMMCTBOBAaHHS COOTBETCTBYIOUIUX HOPM B
OouepeHON pa3 CBUIETENBCTBYET O HAIMYMU MPUHIUIUATBLHOW BO3MOKHOCTH aJiarTa-
IIMY UHCTUTYTOB OOIIETO MpaBa K YCIOBUSM POCCUIMCKUX MPABOBBIX peajuil.

Taxum 06pazom, HECMOTPS Ha TO, YTO 3aKOHOJIATEINb UCIOIb3YET B 000UX CITydasix
OJIVH U TOT K€ TEPMUH «KOMIICHCALIH», pacCCMaTPUBAEMbIe IPUMEPHI CBUIETEIBCTBYIOT
O MPUHIUMUAATBHBIX PA3IUYHIX B UX TIPUPOJC U (PYHKITHSX.

Tpernii naparpag — «3apaHee oleHeHHbIE YOBITKM U HHCTUTYT BO3MeEIICHUSA
MOTEPb)» — B CPABHUTEIHLHO-TIPABOBOM KJIIOUE JIaeT OOIIHI 0030p MOJI0KEHUN 00 HHCTH-
TyTe OOIIero mpasa, 3aMMCTBOBAHHOM OTEUECTBEHHBIM 3aKOHOIaTENIEM B X0/1€ pehopMbl
Ipa)KIaHCKOTO MpaBa, P 3TOM BBISIBIIIOTCS IPUHIMIHAIBHBIE OTJIMYMUS paccMaTpuBa-

€MBIX ABJICHUMU.
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Tak, mpu HaIMuUK OOIIKX 11eJIeH, GYHKITUHN, YCIOBUN MPUMEHEHUS], UICTOPUIECKUX
KOpPHEW M MOAXOJO0B K 3aKPEIVIEHUIO COOTBETCTBYIOIIMX HOPM, pacCMaTpPUBAEMbIE MH-
CTUTYTBI HE COCTABJISIIOT TOXKIAESCTBEHHOE ITPABOBOE SIBJICHHUE. B oTiinunu OT 3apaHee ore-
HEHHBIX YOBITKOB, HHCTUTYT BO3MEIIIEHUS MOTEPh (B T.4. MHJAEMHUTH KaK OJHA U3 €ro
dbopm) He ABIAETCS MEPOU TPAKIAHCKO-TIPABOBOM OTBETCTBEHHOCTH, TPEIOCTABISACTCS
JIMIIb B CIIy4ae HACTYIUICHHS OIPEIETIEHHBIX B JOTOBOPE 00CTOSATENBCTB, KaK 00s3aTelb-
CTBO MMEET HEAKIIECCOPHBII XapaKTep, U, HAKOHEIl, HE CIY>KUT CIIOCOOOM OMpeIeTICHUS
pa3MepoB YOBITKOB.

Kpome Toro, mogHuMaeTcs KpailHe BaXXKHBIM BOIPOC O BO3MOKHOCTH PELEIHIIHNU
OTIbITA CTPaH OOIIEro Mmpasa B cepe JOTOBOPHOTO PETYIUPOBAHUS TPAXKIAHCKOTO 000-
pota. IlokazaHo, 4TO U 3apaHee OLICHEHHBIC YOBITKH, U UHCTUTYT BO3MEILICHUS TTOTEPh
BBICTYTIAIOT JIEMEHTaMU OJIHOM CUCTEMBI (JOTOBOPHBIX CIIOCOOOB y4yeTa U pacmpeerne-
HUS TPO(PECCHOHATBFHBIMU YYACTHUKAMU TPAXKIaHCKOTO 000pOoTa NpeIBUANMBIX HeOa-
TONPUSATHBIX MOCJEICTBUI), HAPSAY C OTKa30M OT OCYIIECTBIICHHUS TpaBa (waiver), ra-
panTusiMu (warranty) U 3aBepeHussMH 00 oOcTosATenbcTBax (representations). B aToi
CBSI3M BBEJCHHUE B HAIIMOHAIBHOE MPABO MHCTUTYTA BO3MEIICHUSA MOTEPH OMPEAEISAET
MEPCIEKTUBBI 3aMMCTBOBAHUSI HOPM O 3apaHee OIEHEHHBIX YOBITKAaX, B CBOIO OYepeb,
HE MPOTHUBOpEUAIIUX MyOauyHOMY TopsiAKy Poccuu. Ynaunbiii nmpuMmep BKIIOUYEHUS B
['paxxnanckuii kojekc PD OTAeNbHBIX 2JIEMEHTOB YKa3aHHOW CHUCTEMbl 00YCIIOBIMBACT
BO3MOYKHOCTB €€ LIEJIOCTHOI'O BOCIIPUSATHS Y€PE3 BKIIFOUEHNE HEOCTAIOLIETO JJIEMEHTA —
MyTEM 3aKOHOJIaTEJILHOTO 3aKPEIJICHUS BO3MOKHOCTU IOTOBOPHOTO ONIPEACICHUS YOBIT-
KOB. Peasm3anusi 3TOM MIen, KaK OTMEYaeTCsl aBTOPOM, IMO3BOJIUT YCUIIUTh JCHCTBUE
MPUHITUIIA aBTOHOMHH BOJIM MPO(GECCUOHANTBHBIX YYaCTHUKOB TPAXIAHCKOTO 000poTa —
MoKa3aTesis pa3BUTUSI TPAXKIAHCKOTO 3aKOHOAATEILCTBA U, TEM CaMbIM, COJIM3UThH HAIIM-
OHAJIBHOE MPABO C 3aKOHOAATEIBLCTBOM CTPAH C PA3BUTOM PBIHOYHOW 3KOHOMHKOH U TO-
BBICUTh UHBECTUIIMOHHYIO MTPUBJIEKATEILHOCTh Poccuu.

Yereeprrolii naparpad — «3apaHee oueHeHHbIE YOBITKH U HEYCTOMKA) — IMEET
IEHTPAIbHOE 3HAYEHHE, TTOCKOJIbKY TOCBSINECH MPOOJieMe pa3rpaHUYCHUs MPUHIIUATIN-
aJbHO PA3JIMYHBIX, HO YaCTO OTOXKECTBISIEMBIX B IOPUAUUYECKOMN JINTEPATYPE TPaKJaH-

CKO-TIPaBOBBIX SIBJICHUM.
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Tak, B maparpade BBISBISIOTCS KPUTEPUU Pa3TPaHUUYCHUs YKa3aHHBIX MPaBOBBIX
SABJICHUM, CPEIM KOTOPBIX HA3BIBAIOTCS CBSI3b C HAJIMYUEM U pa3MepamMu NPUYHMHEHHBIX
yOBITKOB, BO3MOKHOCTb Cy/IeOHOTO CHIKEHHUS 10 pa3MEPOB IIPEABUANMBIX YOBITKOB, CO-
CTaB JioKa3bIBaHusA. [Ipu 3TOM mepBbIil KpUTEPUid OTpaxaeT paziuyus B (PyHKIIMOHAIIb-
HOI Harpy3Ke CpaBHUBAEMBbIX SIBIICHUI, BTOPOl — B Mpeenax cy/1e0HOro CHIDKEHUS pa3-
MEpOB BO3MEIIEHUS, TPETHH — B MPOIECCYaTbHBIX OCOOCHHOCTSX B3BICKAHHS COOTBET-
cTBytoHMX cyMmM. Kpome cpaBHeHUs 3apaHee OLICHEHHBIX YOBITKOB C OOLIUMU MOJI0XKe-
HUSIMH O HEYCTOWKe B maparpade WLUTIOCTPUPYIOTCS pa3Indrs UCCIeayeMoro heHoMeHa
C OTJIETTLHBIMU BUJAMU U TIOJIXOJIaMH K OTIPEIETICHUIO COJIepKaHUsI HEyCTOUKH (1Tpad-
HOM ¥ OIICHOYHOM, 3a4€THOM, UCKITIOUUTEIILHON U aJIbTePHATUBHOMN ).

Ha ocHoBaHMM W3JI0KEHHOTO JEIaeTCs BBIBOJ, YTO HEYCTOMKE MPUCYIIHU IITpad-
Has ¥ obecrnieunTeNbHas (QYHKIIMH, B TO BpeMs KaK CYITHOCTh 3apaHee OIICHEHHBIX YOBIT-
KOB KpOETCs B HaOOpe MHBIX (PYHKIHUN — KOMIIEHCATOPHOU M YYE€THO-CTOMMOCTHOU. B
ATOM CBSI3M OTMEYAETCS, YTO MOAXO[, COTJIACHO KOTOPOMY OJHO IPABOBOE SIBJICHUE CO-
yeTaeT B ceOe MPOTUBOMOJIOKHBIE (QYHKIUA UMEET JECTPYKTHUBHYIO HANpPaBIEHHOCTD,
100 pa3MbIBaET CYIIHOCTb MPABOBOIO SIBIICHUS. TakuM oOpa3om, 3apaHee OLICHCHHBIC
yOBITKM U HEYCTOWKA B 3HAYEHUU, IPHUIaBAEMOM €il HopMamu [ pakaHCKOTrO KoJeKca
P®, npeacraBisitoT coO0M MPUHIMIUATBHO PA3JIMYHbBIE IPABOBBIC SIBJICHUS, HE UMEIO-
1ue 00X MPU3HAKOB, HOCSIIUX CYIIECTBEHHBIN XapaKkTep, TO €CTh 3aTParuBaroIINX UX
OCHOBHYIO (DYHKIIHIO.

Kpome toro, B maparpade mpuBOIUTCS aHAJIN3 Pa3BUTHUSI COBPEMEHHOW OTeue-
CTBEHHOU Cy/IeOHOM MPAKTUKHU Pa3peIIeHUs CIIOPOB O BO3MEIIEHUH 3apaHee OIICHEHHBIX
yObITKOB. [l0Ka3bIBaeTCS €€ MOATATHOE PA3BUTHE U COBPEMEHHOE COCTOSIHUE, TPU3HAHNE
MIPAaBOMEPHOCTH TIOJ00HOT0 poOJia COTJAIIEHU HAa OCHOBAHUU TMOJIOKEHUU JIEHCTBYIO-
mero B PO rpaxkianckoro 3ak0OHOIATENbCTBA.

3ak/Il0ueHue COIECPKUT KPAaTKUE UTOTH UCCIEAOBAHUS B BUIE TCOPETUUECKUX
BBIBOJIOB M KOHKPETHBIX MPETIOKEHUMN TT0 COBEPIIEHCTBOBAHUIO TPAXKAAHCKOTO 3aKO-
HOJATENbCTBA, a TAK)KE MHEHHE aBTOpPAa OTHOCUTEJIHLHO MPOOJieM, TPEOYIONUX JTajlhb-

Helmero, 6oyiee ri1yoOKOro U3y4eHusl.



27

Ilo Teme qUCCEPTAIIMOHHOTO MCCJIEIOBAHMS
ony0JIMKOBAHBI CJIeAylolue padoThl:

Cmamvu 8 6e0yuwux peyeH3upyemvlx HayyHvlX U30AHUSIX,
pexomenodosantvlx Buicuet ammecmayuonnot komuccueti Munucmepcmea oopazosanus u Hayku P®
0J151 ONYONUKOBAHUSL PE3VIbIMANO8 OUCCEPMAYUOHHBIX UCCIEO0BAHUIL:

1. Camuuxun, A.B. OnpeneneHue pa3MepoB YOBITKOB B COBETCKOM TpaxkaaHCKoM mpaBe [Tekc]
/ A.B. Csatunxun // Bectauk Ilepmckoro yausepcurera. FOpuanueckue nayku. —2016. — B, 1 (31).
—C. 74-81 (0,6 n.i1.). DOI: 10.17072/1995-4190-2016-1-74-81. ISSN 1995-4190.

2. Camuyuxun, A.B. CTUMYyIMpOBaHHUE JOJDKHUKA K MCIIOJHEHUIO 00s3aTEILCTB B JIOPEBOJIIOIH-
OHHOM TPaXIAHCKOM MpaBe: Tpanuius u nepcnekTussl [Tekct] / A.B. Catuuxun // Bnacts 3akoHa. —
2016. — Ne 2 (26). — C. 248-254 (0,46 m.11.). ISSN 2079-0295.

3. Camuuxun, A.B. YOBITKU 3apaHee OLIEHEHHBIE U CTaTyTHBIE: K BOIIPOCY O COOTHOILIEHUU I10-
usatuit [Tekct] / A.B. Caruuxun // O6pazoBanue u npaBo. — 2017. — Ne 1 (84). — C. 48-54 (0,63 m.i.).
ISSN 2076-1503.

4. Camuuxun, A.B. 3apanee oneHeHHble YObITKM M OOmue monoxkeHus ['pakgaHCKOro Ko-
nekca PO 00 oTBeTCTBEHHOCTH 3a HapymieHue 00s13aTenbeTB [Texcet] / A.B. Carunxun // BectHuk Exa-
TepUHUHCKOTO UHCTUTYTA. — 2017. — Ne 1 (37). — C. 124-128 (0,43 m.11.). ISSN 1997-6968.

Cmambu, 0ny5ﬂuK06aHHbl€ 6 UHbIX HAYYHbIX U30AHUSX.!

5. Camyuxun, A.B. 3apaHee OlleHEHHbIE YOBITKA U HEYCTONKA: COOTHOLIEHUE TPakJaHCKO-TIpa-
BOBBIX HHCTHTYTOB [Tekct] / A.B. Csrunxus // [1aThIii IEpMCKHUIT MEXTyHapOAHBII KOHTPECC YUCHBIX -
IOPUCTOB: MaTepHalIbl MEXAyHap. Hayd.-pakT. KoHG. — Ilepmb: M3a-Bo Ilepm. roc. Hail. uccil. yH-Ta,
2014. - C. 133-135 (0,23 m.11.).

6. Camuuxun, A.B. AGCTpakTHbIE YOBITKH: peann3anns KOHUEHIUH pa3BUTUS IPaXIaHCKOTO 3a-
koHonatenbeTBa [ Tekcet] / A.B. Carunxun // AkTyanbHble Ipo0IeMbl KOPIIOPATUBHOTO MpaBa U apOUT-
pPa’KHOTO Tpoliecca: MaTepralibl €KeroHOM Hayy.-IPaKT. KOH(. MOJIOAbIX yueHbIX. — [lepmb: U3n-Bo
[Tepm. roc. Ham. uccin. yu-ta, 2015. — C. 133-138 (0,33 m.1.).

7. Camuuxun, A.B. HexoTopsle BOIpOChl NPUMEHEHUS B OT€UECTBEHHOW NMPAKTUKE MHCTUTYTA
3apaHee olleHeHHBIX YOBITKOB [Tekct] / A.B. Caruuxus // lateiii [lepMckuii KOHrpecc yueHbIX-IOpH-
CTOB: U30panHbie MatT-J1bl / OTB. pen. B.I'. ['omybuos, O.A. Ky3nenosa. — M.: Cratyr, 2015. — C. 287-
292 (0,33 m.a.).

8. Camyuxun, A.B. AHrnuiickas npaBoBasi KOHCTPYKIIMS 3apaHee OLEHEHHbIX YObITKOB [TekcT]
/ A.B. Csatuuxun // lllecToit mepMCKUi KOHTPECC YUYECHBIX-IOPUCTOB: MaTEpHAJIbl MEXyHaAp. HAyY.-
npakt. KoH(. — [Tepmb: U3a-Bo Ilepm. roc. Hail. ucci. yH-ta, 2015. C. 208-211 (0,23 m.i1.).

9. Camuuxun, A.B. 3apanee olieHeHHbIE YOBITKH B coBpeMeHHOM mpaBe AHrnu u CIIA [Tekcr]
/ A.B. CaruuxuH // lllectoit [lepMcknii KOHrpecc y4eHbIX-IOPUCTOB: N30paHHbIe MaT-JIbl / OTB. pea. B.I'.
['ony6mos, O.A. Ky3uenoBa. — M.: Cratyt, 2016. — C. 321-329 (0,6 m.11.).

10. Camuuxun, A.B. YOBITKY 3apaHee OLlEeHEHHbIE U IITpadHbIE: K BOIIPOCY O COOTHOUIEHUH TO-
Hsatuit [Texct] / A.B. CatuuxuH // AKTyallbHbIE TPOOJIEMBI 3aIIUTHI BEITHBIX MPaB. AKTyalbHBIE MPO-
6J1eMbl apOUTPAKHOTO MTPOLIecca: MaTepHallbl €XKero/1. Hayd.-IPaKkT. KOH(). MOJIOIBIX yUeHbIX. — [lepMb:
Wzn-Bo Ilepm. roc. Hau. ucen. yu-ta, 2016. — C. 116-120 (0,3 m.i1.).

11. Camuuxun, A.B. VI3MeHeHHUs B MOPSJIKE ONpPENEICHNs] pa3MepOB YOBITKOB B I'pa)/JIaHCKOM
npase B nepuof nepectpoiiku [Teker] / A.B. Catunxun // ConManbHO-3KOHOMUYECKHE UCCIIEI0OBAHMS,
TyMaHUTapHbIE HAYKU U IOPUCTIPYJEHIUS: TEOpUS U MpakTuka: cOOpHUK MaTtepuanoB VI MexayHnap.
Hay4.-nipakT. KoH(}. — HoBocubupck: NM3n-so IPHC, 2016. — C. 169-173 (0,3 m.1.).

12. Camuuxun, A.B. JleHeXHbIN SKBUBAJICHT UCIIOIHEHUSI TOTOBOPHOTO 00s13aTebcTBa [ TekcT]

/ A.B. CaruuxuH // 3aKOHHOCTh W TIPABOTOPSOK B COBPEMEHHOM OOIIIECTBE: COOPHHUK MaTepUaioB
XXIX Mexaynap. Hayd.-nipakT. koH(p. — HoBocubupck: U3n-so LIPHC, 2016. — C. 59-63 (0,3 n.11.).



28

13. Camuuxun, A.B. Opunudeckas KOHCTPYKIHS 3apaHee OIEHEHHBIX YOBITKOB B KOHTHHEHTAJTb-
HoM TipaBe [Tekcr] / A.B. Caruuxun // CeapbMOii MEPMCKUI KOHTPECC YUCHBIX-IOPUCTOB: MaTepUaITbI BCe-
pocc. Hay4.-tipakT. KoH(D. — [Tepmb: U3a-Bo [lepm. roc. Harl. ucca. ya-ta, 2016. — C. 298-300 (0,23 m.i1.).

14. Camuuxun, A.B. BocctanoBuTenbHasi (YHKIMS B3BICKAHUS 3apaHee OIICHEHHBIX YOBITKOB //
TBopueckoe Hacneare Ka3aHCKUX FOpUAMYECKUX IIKOJ U COBPEMEHHBIC TEHJICHIIMM PA3BUTHUS IOPHUIUYE-
ckoit Haykwu / mog pen. M.A. Tapxanosa. Kazanb: n3n-so Kazan. yn-ta, 2016. C. 462—466 (0,33 m.11.).

15. Camuuxun, A.B. 3apaHee ollecHEHHBIE YOBITKH KaK 0c00asi pa3HOBUIHOCTh YOBITKOB [ TekcT]
/ A.B. CarunxuH // AxTyanbHbIe TIPOOJIEMbI 00S3aTEILCTBEHHOTO MPaBa W apOUTPaKHOTO TMpoIliecca:

COOpPHHMK Hay4HBIX cTarei (exeromHuk) / otB. pea. B.I'. ['omy6mos, JI.H. Jlaremos; Ilepm. roc. Hai. uc-
cien. yH-T. — [lepms, 2017. C. 159-162 (0,22 m.1.).



ABTOPE®EPAT

Auccepranm Ha COUCKaHHC y‘-IGHOﬁ CTCIICHU
KaHauJaaTa OPpUANICCKUX HAYK

Caruuxun AJsiekcanap BajeHTuHOBHY

Tema AUCCCPTALIMOHHOI'O UCCICAOBAHUA:

«3APAHEE OHEHEHHBIE YBbITKH
B POCCUUCKOM I'PA’KJAHCKOM ITPABE»

H3roroBieHue OpPpUI'HHAJI-MAKCTa:

CsaTuuxud A.B.

IToammcano B meyats 15.11.2017 1.
dopmat 60%x84/16. Ilewats puzorpad.
Tupax 120 sk3. Ycu. neu. 1. 1,4. 3aka3z Ne 17-351

OtnevaraHo B Tunorpaduu
OOO «Buntep»
614068, r. Ilepms, yin. Axybda Komnaca, 10



